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Forward 

The idea of Collaborative Practice is not new. It dates back to a letter written on February 14, 
1990 from a family lawyer in Minneapolis, Minnesota, Stuart G. Webb, to the Honorable A. M. 
Keith, Justice of the Minnesota Supreme Court. (Appendix A). From that one inspiration, 
Collaborative Practice has spread to an estimated 30,000 practitioners in 20 countries. 

There are several international, national and statewide organizations devoted to fmther 
spreading and developing Collaborative Practice. One international organization whose focus is 
on non-family civil collaborative is the Global Collaborative Law Council (GCLC), 
www.globalcollaborativelaw.com. It was established in 2004 and has members throughout the 
United States and abroad with a mission to advance the use of the collaborative process in 
resolving all types of civil disputes. 

The first national organization to be established and the largest is the International Academy of 
Collaborative Professionals (IACP), www.collaborativepractice.com, an international, 
interdisciplinary organization that has promulgated a uniform definition of Collaborative 
Practice, standards for collaborative practitioners and trainers, a model interdisciplinary code of 
ethics, and public and professional education programs. While its resources are applicable to 
any Collaborative matter, IACP has focused its attention on Collaborative Family Law. 

In North Carolina, there are a substantial number of collaborative lawyers practicing in the 
family law area. In the spring of 2014, the Dispute Resolution Section of the North Carolina 
Bar Association fonned a Collaborative Law Committee. The members of that committee 
included representatives from each of the North Carolina based law schools, collaborative 
practitioners who had previously limited their practice to the family law area, and liaisons with 
numerous NCBA sections. That committee composed this manual focusing on the application 
of the collaborative process to business and other civil disputes. Initially the manual was used 
to train lawyers in the Collaborative process. A number of the lawyers who received that 
training came together towards the end of 2017 to fonn a non-profit - the No1th Carolina Civil 
Collaborative Law Association (NCCCLA), www.nccivilcollaborativelaw.org - which works 
in cooperation with the North Carolina Bar Association to raise awareness about collaborative 
law practice among lawyers and clients, and to offer resources and develop standards of 
excellence for its members. 

In 2009, the Unifonn Law Commission promulgated a Uniform Collaborative Law Act to 
create uniformity in the advancement of Collaborative Law Practice among the states that 
adopted it. To date, it has been adopted in nineteen states, and there are nine more states where 
efforts are underway to consider adoption. The exact application of the Act is in fact not 
uniform, with some states limiting application to family law or with other variations; but there 
is a trend developing for a unifonn law governing Collaborative Practice. North Carolina has a 
Collaborative law statute limited to family law that actually pre-dates the Unifo1m Act. 
(Appendix B) Applicable North Carolina Rules of Professional Responsibility are attached as 
Appendix C; No1th Carolina State Bar Ethics Opinions relating to Collaborative Practice are 
attached as Appendix D). The Notih Carolina General Statutes Commission introduced the 
Uniform Act into the North Carolina legislature in 2019. As of the time this manual was being 
drafted, the Act had passed the House and was pending in the Senate. (Appendix E). 
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Introduction 

Stu Webb was motivated to introduce the concept of a Collaborative Law Practice in 1990 
because he felt his clients, who were couples going through a wrenching personal experience, 
were not being well served by the litigation model ofresolving disputes. Coincidentally, others 
had reached the same conclusion about civil litigation in general. In 1983 the North Carolina 
Bar Foundation's Task Force on Dispute Resolution was created to look at possible alternatives 
to trial as a way of resolving disputes. That task force became the NCBA's Committee on 
Dispute Resolution and then the Dispute Resolution Section, and the development of mediation 
in Nmih Carolina had begun. In the meantime, the use of arbitration as an alternative to trial 
has also grown. Over time, however, many lawyers, judges and clients have begun to feel that 
the entire system of litigation, including alternatives such as mediation and arbitration, is 
becoming bogged down in expensive and time-consuming discovery, motion practice, and the 
gamesmanship that is part of any winner-take-all system. Many would say that while clients 
are the primaiy losers in a system that has become increasingly time-consuming and expensive, 
lawyers themselves are also suffering in the stressful win-lose environment in which they find 
themselves. 

Collaborative Practice addresses all of these concerns. It is not a panacea. It will not suit every 
lawyer, eve1y client, every case, or eve1y situation. It is simply another tool in the toolbox. For 
the client, it offers a highly efficient, expedient, and less costly solution to civil disputes. It also 
puts the client in charge and works to improve rather than harm existing business relationships. 
Eve1y negotiating session in the collaborative process includes all of the parties sitting down 
face-to-face accompanied by, but not shielded by, their counsel. 

For lawyers, especially those burned out by Rambo-style litigation, it offers an oppo1iunity to 
serve clients by solving their problems without the destructive features of win-at-all-cost 
litigation. For the courts, it removes cases entirely from the comi system, providing more 
resources for those cases that are not appropriate for a collaborative solution. 

In the manual that follows, and the training that goes with it, you will be invited to do much or 
all of the following: 

• Rethink your role as an attorney and counselor at law. 
• Redefine your professional life in a way that may be more enjoyable and more 

"balanced." 
• Redefine your personal life so that you are not forever responding to the dictates of a 

rigid court schedule. 
• Redefine your client relations as being pali of a team. 
• Learn new methods of conflict resolution and effective communication. 
• Refocus lawyers and the legal system on a more cooperative, problem solving approach 

to dispute resolution. 
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I. WHY COLLABORATIVE PRACTICE? 

Imagine this scenario: Miller, LLC is a family owned company that has grown from a small 
shoe repair shop to a factmy that produces over 600,000 pairs of shoes each year. The founder 
of the company is having difficulty dealing with changes that have come about due to the 
passage of time and growth of the company. His sons are struggling to promote their interest in 
the company and improve the state of their personal lives. 

The father, Ivan Miller, is 78 years old. By the time he was 13, Ivan had learned to make a pair 
of shoes working in his stepfather's shoe repair shop. His stepfather died when Ivan was 16, 
and Ivan, being the oldest child in the family, was expected to continue running the shop and to 
support his mother and half-brothers. Ivan took some of his own shoe designs similar to the 
ones that he saw on the rich ladies he sold to and in shop windows to an upscale retail store to 
see if the owner would be interested in displaying them. The first year, he sold 180 pairs. As 
business increased, Ivan hired and trained cobblers and moved into a warehouse to have more 
room. 

Today, a pair of I Miller readymade shoes starts at $250 with a pair of custom shoes starting at 
$750. The company now employs over 400 people in the facto1y and makes over 450,000 pairs 
of men and women's readymade boots and shoes and 150,000 pairs of special made boots and 
shoes each year. 

Ivan's two sons work for the company and have been given an ownership share by their father. 
Ira, the oldest, is in charge of marketing, and Alfred oversees operations in the factory. 
Recently, Ivan has only been going to his office once or twice a week; nevertheless, he is still 
under the impression that he makes all of the major decisions for the business. This has 
become a problem for his sons who think that their father is using outdated methods to run the 
business which have resulted in lost oppo1iunities for increased profits. 

For years, customers have been asking Ira, "When will Miller have handbags to match the 
shoes?" Ira has researched two other designer shoe companies, and he discovered that 
handbags are 20% of their profits. Very few changes in equipment or training would be 
necessary to start making handbags, and Ira cannot understand why his father is against it since 
it would have no effect on the quality of their lines of shoes. 

At the same time, Alfred wants to buy all new machinery that will allow the use of less 
manpower and result in greater production of the readymade lines of shoes. According to 
Alfred, Pop says he is less concerned with quantity and more concerned with quality, attention 
to detail, and craftsmanship. Ira told Alfred that he agrees with Pop. Ira is the one who has to 
sell the shoes, and he does not want customers complaining that I Miller's shoes have 
diminished in quality. Nevertheless, Alfred persists in trying to get Ira to support the idea of 
the new machinery. 

Another reason Ira is opposed to increasing shoe production and expanding the areas he 
currently markets is he wants to stop traveling. He would like to gradually turn most of his 
travel over to his assistant, Matiha, who knows all of his business contacts and how often each 
of them should be seen. She would be a competent representative for Miller; however, Ira fully 
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expects Pop to object to someone outside the family taking his place. 

Ivan believes these are bad ideas. Shoes are what they know and what they have always made. 
They don't need to make anything else. Ifhe agrees to all of these changes, they will get over 
extended. The next thing that they will want to do is to stop making good shoes and just make 
cheap junk. Ivan believes they will ruin the company if he does not intervene. Because he 
does not like the direction his sons are taking the company, Ivan announced he is taking over 
all operations of the company. His sons say they will refuse to relinquish control to him. 

Alfred has had an offer to run a plant in New Jersey that produces shoes for a French designer, 
and Alfred could buy into the company ifhe sold his interest in Miller. When the offer was 
first made, Alfred would not consider taking it, but if Pop insists on coming back to run the 
company, Alfred may want to consider selling his interest to the family and accepting the offer. 

These disagreements could play out in any number of ways. Alfred could leave the company. If 
he did so and was competing against Miller, LLC, there might be litigation over trade secrets or 
other similar grounds. Ivan might freeze his sons out of their management positions, which 
might also result in litigation. Even without litigation, these family members might become 
more estranged from one another, resulting in harm to the company as well as to their personal 
relationships. 

Another possibility? Resolving the disputes through Collaborative Practice. 

A. What is Collaborative Practice? 

Collaborative Practice originated in the context of family law cases, but is expanding 
throughout the country in other civil law areas as an alternative to any fonn of dispute 
resolution that leaves the relationship between the patiies broken and the parties themselves 
frustrated that they have lost control of how their personal and business problems are being 
solved. In Collaborative Practice, the parties - each represented by counsel - are in control, and 
are working in a cost and time effective manner to achieve a settlement that reflects the needs 
and interests of all. The collaborative lawyers back up this exclusive commitment towards 
settlement with an agreement that they will not themselves take the matter to court if the 
collaborative effort fails. As in the scenario set out above, the pa1iies to any business dispute 
often have an ongoing relationship and a common interest in the dispute not contaminating 
their relationship with each other or with third parties. For family businesses, that interest in 
preserving relationships is even more impo1iant. With smaller businesses and for most 
individual litigants, cost of litigation is also a factor; and often time is of the essence, creating a 
need for prompt resolution. Other benefits include the complete privacy of the proceeding, with 
no public record created; and that the parties themselves are in control of the outcome, with no 
judge, juror or arbitrator dictating the result. 

This manual will focus on the application of the collaborative process in general business 
disputes, with the case study taken from a family business setting. 

The core elements of Collaborative Practice are: 
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• A pledge by pmiies and counsel to negotiate a mutually acceptable settlement without 
going to court to resolve disputes so long as the parties are involved in the collaborative 
process. 

• Honest and good faith communication and exchange of infonnation with a goal of 
creating solutions that take into account the interests of all parties. 

• Withdrawal of all professionals if any client chooses to go to court. 

B. Who Participates in Collaborative Practice? 

In Collaborative Practice, each party retains a lawyer, and the lawyers and clients sign a written 
Collaborative Pmiicipation Agreement before engaging in the process. A sample form is 
provided in Appendix F. This agreement or pledge is an indispensable element of 
Collaborative Practice and establishes that the process will be terminated and the lawyers 
disqualified from continued representation of their respective clients if any client resorts to 
litigation. While collaborative lawyers are always a pmi of collaboration, outside professionals 
and specialists with particular knowledge in the area at issue may also be pati of the clients' 
teams. These third pmiies are neutral and are jointly retained by all parties. There are no 
"dueling experts." Ideally these neutrals are also trained in the collaborative process. 

C. The Hallmarks of Collaborative Practice 

The hallmarks of Collaborative Practice remain the same in all areas of law: 

II. 

• A shared commitment to proceed honestly, respectfully and in good faith. 
• Avoidance of litigation or the threat oflitigation. 
• Active participation by the clients. Settlement conferences involving clients and their 

professional teams are the principal means of gathering and sharing information, 
identifying interests and concerns, discussing options, and agreeing on solutions. 

• The identification of the shared goals and individual interests (i.e., needs, concerns, 
values and objectives) of all clients, and the search for resolutions that meet the needs of 
all clients. 

• The opp01iunity to work with other professionals as an interdisciplinary team to assist in 
an effective and efficient resolution process and to maximize the potential of mutually 
satisfactory outcomes by utilizing the training, skills and experience of each 
professional. 

• Joint retention of any experts needed in the process. 
• Disqualification of all team professionals involved in the collaborative process from 

participation in any litigation proceedings among the clients (i.e., mandatory withdrawal 
in case of impasse) as provided in the Collaborative Participation Agreement. 

• A commitment to voluntary disclosure of all facts and information material to the 
resolution of the dispute. 

Collaborative Practice: Advantages and Cautions 

Collaborative Practice can transform dispute resolution for business clients (both plaintiffs and 
defendants), offering benefits to clients who commit to the process and employ skilled 
collaborative practitioners. Even so, the collaborative lawyer advising clients about process 
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options should identify both the advantages and cautions associated with collaboration in 
addition to distinguishing it from other processes. See Appendix G for an outline of some of 
these other processes, and Appendices H, I, J and K for relevant charts and discussions of the 
application of Collaborative Practice in other substantive practice areas.) 

Advantages of Collaborative Practice include: 

• Collaborative Practice offers assurance to clients that the lawyers and other 
professionals representing them will provide service consistent with their settlement 
objectives and not exacerbate conflict. 

• Interdisciplinary Collaborative Practice includes other professionals for maximum 
effectiveness in addressing various technical non-legal issues. 

• Collaborative Practice significantly increases the likelihood that clients can resolve their 
dispute while preserving a positive relationship. 
Collaborative Practice is designed to minimize hostility and conflict, and to instead 
refocus the clients on constructive, mutually satisfactory methods of arriving at 
outcomes. 

• Collaborative Practice allows the clients to retain control over the dispute resolution 
process and the eventual outcome. Clients can better avoid an unknown, imposed 
decision or pressured last minute compromise, which they may neither truly endorse nor 
understand. 

• Collaborative Practice is extremely flexible. It allows the clients, working together with 
their professional teams, to explore creative solutions to fit their circumstances. They 
can create agreements that are not constrained by the posturing, rigid positions and 
fonnulas, or even the strict application of the law which characterize traditional 
negotiations or court-imposed results. 

• Collaborative Practice protects confidentiality. Communication and negotiation in the 
process occurs in private meetings, with no public record created. 

• Collaborative Practice offers the potential for considerable cost savings. The process 
focuses all professional resources on activities that advance resolution. If the 
collaborative process results in a complete agreement, clients will spend less overall 
than they would in a contested process. Professional hours spent are directly related to 
the clients' needs and the time necessary for them to negotiate a mutually acceptable 
agreement with the assistance of their collaborative team. 

• Collaborative Practice significantly shortens the time it takes to resolve a dispute. 
Instead of many months or years spent in litigation, the collaborative process can be 
completed in a few weeks time. 

• Collabqrative Practice offers clients the opportunity to learn and improve their 
communication, negotiation and problem solving skills. These skills can help clients 
avoid or minimize future conflict. 

Cautions in the Collaborative Process include: 

• Collaborative Practice depends on the good faith participation of all parties and their 
professional teams. As with all dispute resolution processes, Collaborative Practice can 
potentially be abused to cause delay or perpetuate dishonesty. 

• Clients must be willing to participate with one another in face-to-face meetings and to 
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communicate honestly and negotiate directly. This includes taking personal 
responsibility for communication and negotiating agreements, rather than having 
professional advocates do all the talking. Clients must also be willing to consider the 
needs and interests of the other parties in addition to their own. 

• Formal discovery and comi ordered procedures to compel production of infonnation or 
evidence from a party are not available. In situations where there is a history of mistrust 
or deception, the inability to resort to comi enforcement may pose patiicular challenges. 
Specific safeguards including team interventions and temporary orders by stipulation 
may need to be established at the outset of such cases. 

• There may be increased cost to the client in the event the collaborative process is 
terminated prior to resolution. To proceed to litigation, a client must retain new 
litigation counsel and experts and possibly incur other additional costs in the transition. 

III. Preparing to Practice Collaboratively 

A. The Paradigm Shift 

The term "paradigm shift" has been employed so much that it has almost become trite, but it is 
an impotiant concept in understanding what Collaborative Practice is and how it differs from 
the traditional practice oflaw. Originally, "paradigm shift" refen-ed to fundamental changes in 
the approach to a scientific discipline such as astronomy or physics. The original paradigm 
represented the way a particular discipline had been practiced for hundreds of years; the shift 
was to a new way of seeing, thinking about, and acting upon a reframed perspective. The 
classic example is Copernicus' postulation of a sun-centered solar system instead of an eatih
centered one. 

Applied to Collaborative Practice, the paradigm shift involves a commitment to look at legal 
disputes as mutual or common problems to be solved instead of contests to be won or lost. 
Instead of rights, duties, and obligations, the emphasis is on acknowledging harm or 
disagreement, making appropriate restitution or other adjustments or compromises, and 
repairing relationships. Instead of winning cases on any basis possible, collaborative 
practitioners focus on healing or transfonning relationships. The perspective is one oflooking 
forward to finding the solution to a common problem rather than looking backwards to attribute 
blame or find fault. 

For most attorneys, this shift will require significant "re-tooling" and the learning of new skills. 
Moving from negotiating strictly for the client's position to collaborative problem-solving may 
be difficult, as we are experienced in approaching a problem only from our own client's 
perspective, and we are trained in taking a position and arguing that position in hopes of getting 
our way, while our adversaries, of course, hope to get their way. This recipe is unlikely to bring 
about substantial or long-lasting resolution for either client. 

Lawyers have an ethical and professional duty to be advocates for their clients. In litigation, 
this duty often translates into disputes and court hearings over discovery issues and other legal 
positions that consume time and resources and which only drive the parties farther apart. In 
collaboration, the duty of advocacy shifts to listening to what is impo1iant to the client and then 
providing legal advice and assistance to help the client participate directly in the negotiation 
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process. To assure informed decision-making, clients must be able to identify and control the 
more personal, reactive components of their positions, look beyond short-term positions to long 
term goals and interests, and understand their options and the consequences of their choices. 

The shift from championing a client's position to functioning as an educator and guide requires 
a significant shift in a lawyer's perspective on advocacy and a very different array of skills. A 
few of the tools that successful collaborative practitioners utilize are: non-adversarial 
communication (in some literature labeled "non-violent communication"), reflective listening, 
reframing, summarizing, empathy, and creative problem-solving. Burdensome discovery, 
technical legal arguments, "scorched eaiih" tactics, and purposeful delay are rejected as not 
helpful to the goals of problem-solving and relationship preservation or transformation. 

As the skills change, so do the roles of the attorneys. Although there is still an impmiant role 
for advocacy, it is advocacy for a creative solution and a better relationship rather than for a 
narrow goal of self-interest. And the attorney is the guide, and may at times be the follower 
rather than the leader. The client is not sidelined or marginalized, but speaks for him or herself 
in the settlement discussions. The collaborative attorneys cooperate with one another to guide 
the conversations into productive areas, while allowing the clients to discuss what is imp01tant 
to them, which may or may not have anything to do with the strict letter of the law. 

With a formal collaborative agreement which concretely embodies values such as honesty, 
transparency, respect, and a commitment to an out-of-comt settlement process, the client is able 
to look at options for positive long-range outcomes, which may not always be the best "deal" 
that a winner-take-all approach holds out. From the attorney's perspective, genuinely 
unde1taking that responsibility requires more than a mere willingness to negotiate and adhere to 
the limited representation agreement to withdraw if not successful. It requires recognition of the 
client's directive to abandon the nan-ow "win-lose" orientation of the adversarial process, and 
to adopt the "win-win" orientation of collaboration. It also requires accepting the obligation of 
assuring that each client is educated and fully understands options and settlement terms. 

Other professional members of the collaborative team must also have an appreciation for this 
different orientation. Neutral evaluators and experts must understand that they are not hired 
guns; they, like everyone else, must share a commitment to honesty, transparency, and creative 
solutions that meet each party's interests. All members of the collaborative team share the 
obligation to assist the clients in meeting their explicit objective of resolving their dispute in a 
way that is cost-effective, peaceful, efficient, and private. 

B. Skills Development 

This manual and collaborative practice training offer professionals the underlying theory, 
mechanics and structure of the collaborative process. Developing the ski11s unique to a 
collaborative approach to dispute resolution, however, requires ongoing time, energy and 
openness to learning from experience, and often more training. Lawyers, especially those 
without mediation training, may be surprised at how much self-reflection and openness to 
constructive criticism is necessary to effectively advocate in the collaborative interest-based 
environment. Mediation training is an invaluable asset for practitioners and is required by 
many Collaborative Practice groups nationwide. 
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The essence of Collaborative Practice dispute resolution is to seek "win-win" solutions through 
an interest-based approach to negotiation. Interest-based negotiation does not focus exclusively 
on either client's desired outcome or end result (their "position"), but rather on all of the 
underlying needs, desires, values, goals and objectives which together comprise the basis for 
why they seek that outcome (their "interests"). 

In interest-based negotiations, no client rigidly asse1is his or her position. Instead clients clearly 
articulate and identify their respective interests, hear the interests of others and seek resolutions 
which are consistent with all of those interests. People are almost always conscious of their 
positions, but often are not clear even in their own minds about the interests which give rise to 
their positions. Clients often have shared or compatible interests even when their positions are 
opposed. Understanding the needs and interests which underlie and explain a position is an 
important step in moving beyond traditional positional bargaining to a process of principled 
negotiation. 

Lawyers must provide substantial guidance and assistance to help clients properly identify and 
communicate their interests. The strongest interests may be purely economic, but often also 
have a personal or even emotional component. For lawyers, the nairnw focus is too often 
simply quantified as more money. This transition to interest-based principled negotiation is 
challenging for lawyers, who are trained in a debate style of communication, and a negotiation 
style based on positioning and compromise, rather than active listening and objectivity. 

For example, in the scenario that began this manuscript, the biggest challenge may be dealing 
with the personal emotions, the need to hold everyone and everything together during a time of 
transition for the company, and the need for privacy and confidentiality. 

IV. An Interdisciplinary App1·oach to Collaborative Practice 

A. Variations in Pmctice 

A process can be collaborative with only two lawyers and two clients or with multiple parties 
and lawyers, as well as neutral consultants. One approach may involve a facilitator. The 
interdisciplinary approach to collaborative practice recognizes the value of all members of the 
collaborative team in not only reaching agreement on issues, but also improving the quality of 
the process, including education, communication, and resolution that best meet the needs and 
interests of the clients. Clients and collaborative lawyers should be aware of options for 
involving a variety of disciplines in their individual case. Roles will continue to change and 
new roles are likely to emerge in the quest to maximize the value of the collaborative process 
for clients as it moves beyond the family law context. 

B. Role of the Collaborative Lawyer 

The role of a lawyer in the traditional litigation process has been compared to that of a 
"gladiator." The lawyer's duty has been to determine the client's desired outcome, and to 
champion the client's cause through various negotiation techniques, whether in court or in 
lawyer-to-lawyer communications prior to contested cou1i proceedings. 
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In contrast, the role of a lawyer in the collaborative process involves facilitating interest-based 
negotiation as an educator and guide through the collaborative process while still infonning the 
clients of their legal rights. This involves actively communicating and working together with 
other team members on all sides of the dispute. 

1. Educating and Counseling the Client 
One of the most imp01iant and earliest functions a collaborative lawyer has is to educate the 
client about process options. This includes a thorough explanation of the collaborative process 
and what the client needs to learn and do in order to effectively participate in it. The 
collaborative process requires the active participation of the parties. That active participation 
requires an understanding of the legal foundation of issues, financial information, 
communication dynamics, as well as an understanding of the process of collaboration and 
interest-based negotiation. As the collaborative process proceeds, it is important for a 
collaborative lawyer to continue to provide counsel to the client in order to help ensure that the 
process remains "on track" by assuring that all pe1tinent infonnation is gathered and understood 
before settlement options are generated and the settlement agreement is created. 

2. Managing Conflict 
Conflict is inherent in any dispute resolution, including a collaborative process. An imp01tant 
function for the collaborative lawyer is to be able to effectively manage conflict within the 
process. The often intense emotion and stress of the dispute resolution process may derail 
negotiations. A collaborative lawyer's role includes the ability to assist the parties in moving 
forward in the face of conflict. 

One important task for the collaborative lawyer is to thoroughly define and encourage 
adherence to the Collaborative Participation Agreement and to establish basic ground rules for 
the process. In the event that clients stray from the path of principled negotiation and 
settlement, the collaborative lawyer's function is to help them refocus and return to the process. 
Establishing written agendas can be helpful in that effort. When a client is expressing negative 
ideas, a collaborative lawyer can also help manage conflict by reframing or rephrasing the 
client's ideas in a more constructive and forward looking fashion. The lawyer is ideally a model 
of respectful communication and active listening. 

3. Guiding Interest-Based/Principled Negotiation 
The primaiy vehicle for achieving agreement in the collaborative process is interest-based 
negotiation, and it is the collaborative lawyer's job to guide his or her client through that 
process. 

The key steps in interest-based collaborative negotiation are: 

• Anchoring in the collaborative process. 
• Defining the issues. 
• Obtaining, organizing, understanding and analyzing infonnation needed to consider 

issues. 
• Identifying and communicating interests and long-range goals. 
• Generating a range ofresolution options. 
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• Evaluating the resolution options in light of every party's interests. 
• Reaching agreement. 

4. Assisting the Parties in Implementing Agreements 
Once an agreement has been reached, it is the collaborative lawyer's responsibility to assist the 
clients in implementing the agreement. This includes not only preparing a written document 
confirming the terms of the agreement, but also providing whatever assistance might be needed 
to implement the te1ms of the settlement agreement. Like any settlement agreement, the written 
agreement signed by all parties at the successful conclusion of the collaborative process would 
be a legally binding contract with appropriate mutual releases. 

C. Role of a Facilitator 

In some collaborative processes, a facilitator serves as a neutral process guide. The facilitator 
functions as a case manager for team communication and assists in keeping the process on track 
and moving forward effectively. This may be particularly useful in multi-party disputes. Use of 
a facilitator is distinguished from the traditional role of a mediator, though such a traditional 
mediation process might be an option to assist in the event of an impasse in the collaborative 
process. 

D. Role of Neutral Third Party Experts and Consultants 

Neutral non-lawyer professionals may assist the collaborative process by assisting the parties to 
gather, organize, list, understand and analyze data relevant to their case. These may be any 
analysts or other professionals with the requisite knowledge, training and experience in the area 
that is in dispute to assist parties with the unique challenges presented by their disagreement. 

The skills required of a neutral in Collaborative Practice may include: 

• Collaborative Practice training; 
• Expertise with the laws of the jurisdiction of a case as it relates to the factual issues 

involved; 
• Listening and communication skills; 
• Problem-solving skills; 
• Ability to work with a team and utilize team building skills with the parties; 
• Ability to remain neutral and detach from the outcome of the negotiation. 

A characteristic unique to the work of a neutral as a collaborative team member is indeed 
complete neutrality. The neutral works with all parties in collecting data, educates the parties 
regarding their situation, and works with the clients toward establishing goals and problem 
solving. Because the neutral serves all clients, information needed to resolve the conflict can be 
more easily assembled. 

Each party has the opportunity to ask any and all questions, voice concerns, provide input as to 
possible resolutions and make educated decisions that impact the outcome of the dispute. If 
necessary, one or more clients may look to the neutral to help them more fully understand their 
own situation. 
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Specifically, the neutral may function in a collaborative case by: 

• Communicating with the parties about the specific information that is required and the 
issues presented; 

• Explaining the best or most convenient sources of documentation; 
• Discussing information and documentation provided by the clients to clarify and ensure 

its accuracy; 
• Conducting discussions that give the parties an opportunity to express their questions 

and concerns related to the issues involved; 
• Helping the clients and their lawyers analyze related financial or technical information; 
• Addressing questions and concerns and presenting issues to the clients in a manner 

consistent with the collaborative process; 
• Educating the clients as to their situation, thereby reducing anxiety and increasing 

confidence in addressing issues and exploring options. 

V. An Overview of the Collaborative Practice Process 

The procedural steps in traditional litigation are well known and statutorily defined. Litigation 
has a beginning (the filing of a summons and complaint), distinct and well defined procedures 
(e.g., pre-trial motions, formal discovery procedures, etc.), a mechanism for reaching interim 
decisions (temporary or interim hearings), and a trial at which evidence and argument are 
introduced, again, according to well-defined rules of evidence. 

By contrast, collaborative procedures are not so strictly defined. This manual suggests steps for 
the process that will provide structure for both the professionals and the clients. The 
collaborative process can be likened to an elaborate "dance," requiring the effective 
participation and cooperation of a number of different people. This, in tum, requires some fonn 
of "choreography." 

A. Case Screening 

Collaborative Practice is only one of a wide range of dispute resolution process options. 
Collaborative Practice may not be an appropriate option for every client. Understanding the 
kind of circumstances and characteristics that are predictive of success using Collaborative 
Practice and using that knowledge to actively screen new clients and cases is one of the most 
impmtant factors in making Collaborative Practice work. 

The collaborative attorney should screen each case to determine whether his or her own 
professional experience in collaboration and the area oflaw involved is appropriate to the 
issues presented. If not, can other members of the team compliment the collaborative attorney? 
Should the case be refen-ed to a more experienced collaborative attorney or one with a distinct 
skill set required by the case? Would a facilitator with certain specific skills or knowledge be 
useful? Collaborative Practice can be a difficult and challenging practice area requiring the 
right set of skills to go along with a total commitment to collaboration at every phase of the 
proceedings. For optimal results, each collaborative attorney will need to continuously 
consider his or her own role in the case as well as the roles of the other professionals and 
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clients, and be willing to practice self-reflection and accept advice and insight from others. 

Overall, the fundamental requirement for a case to be appropriate for the collaborative process 
is that the clients are willing and able to participate in the process in good faith while 
maintaining adherence to the Collaborative Participation Agreement. 

Collaborative Practice particularly appeals to clients who want to maintain a greater measure of 
control over their own cases, with the help of lawyers and possibly other professionals, and 
who have the ability to undertake that responsibility. Some collaborative attorneys contend that 
anyone who expresses an interest in the collaborative process should be afforded the option to 
proceed in that way. Others contend that certain situations or individuals are simply never 
appropriate for the model. Ultimately, the decision is up to the collaborative attorneys and 
clients in a given case. 

Areas of Concern 

• The client desires to engage the collaborative process for dishonest reasons. 
• The client has objectives that are inconsistent with the Collaborative Participation 

Agreement. 
• The client is not able to confirm a minimal level of trust in the honesty and good faith of 

the other patty or parties. 
• The client is not able or willing to paiticipate in respectful collaborative meetings with 

their opposing party. 
• There is a significant and unalterable power imbalance between or among the parties. 
• The collaborative attorney reasonably believes that there are issues present in the case 

which would threaten effective paiticipation by one or more parties. In that regard, the 
collaborative attorney should consider his or her ability, skill level, and willingness to 
handle the issues presented, and the availability of skilled facilitators to involve in the 
collaborative process to assist in assessing and addressing the issues. 

When a prospective client comes to an attorney with a dispute, the attorney should present 
Collaborative Practice as one of the range of options in the continuum described in Appendix 
G. Before embarking on the collaborative process, the client should understand the 
collaborative model and find its goals and approach, including the limitation on the 
representation role of the lawyers, sufficiently compelling to be willing to make a genuine 
commitment to the process. 

Which process option to adopt is the ultimate decision for each client, and for the choice to be 
collaboration, all parties must also agree to that choice. 

Well before any actual process of negotiation begins, an attorney agreeing to provide 
collaborative services to a client should commit to spending the time and resources necessary to 
gain a clear understanding of the client's circumstances, personal concerns, values, financial or 
economic priorities, objectives and goals. The collaborative attorney should obtain the client 
infonnation needed to work effectively. 

Part of the collaborative attorney's initial communication with the client should include 
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discussions that will help identify the major issues of most concern to the client, and any "hot 
button" topics that might require special handling in order to avoid a breakdown in, or counter
productive impact on, the process. If Collaborative Practice has been identified by the client as 
the preferred process option, the attorney should also begin to explain the concept of 
"interests," and start to explore with the client some of the major issues that will need to be 
addressed in the case with an emphasis on helping the client differentiate positions from 
interests. This requires active listening so that the focus is on the client's interests, not the 
lawyer's position. 

B. Forming the Collaborative Relationship 

Providing collaborative services, whether as a collaborative lawyer or other professional, is a 
unique form of service. If a client has retained a professional to provide collaborative services, 
the nature and scope of those services must be clearly communicated to the client, preferably in 
writing. 

1. Lawyer 
The collaborative attorney's retainer agreement must include language that highlights the 
client's agreement that the lawyer's representation is limited to the collaborative out-of-court 
settlement process and the lawyer will not participate in litigation. The retainer agreement 
should address the parameters of privilege and team communication. The retainer agreement 
should reference the Collaborative Participation Agreement. Examples ofretainer agreements 
for Collaborative Practice are included in Appendix F and may also be found at the IACP 
website resource bank. 

2. Neutral Consultant 
A neutral is compensated strictly on a fee for service basis in the collaborative process. The 
professional's compensation for his or her role and involvement in the collaborative process 
therefore cannot be tied to the outcome. If applicable to the neutral's particular profession, he 
or she must be fully qualified and licensed to provide fee-based services. As with other 
members of the collaborative team, neutrals should also confirm their relationship with the 
clients by means of a written retainer agreement. Typically, the neutral works for all parties and 
the fee is shared. Like the collaborative attorney, the neutral consultant agrees not to patiicipate 
in litigation if there is an impasse in the collaborative process. 

C. Collaborative Meetings 

1. First Meeting 
The initial topic of discussion at the first meeting is the written Collaborative Pmiicipation 
Agreement, including the essential elements of: 1) a pledge not to go to court enforced by a 
written agreement requiring disqualification of the lawyers and neutrals if the case goes to 
litigation at any point, 2) an honest exchange of information by all parties and 3) solutions that 
take into account the priorities and interests of all clients. No dispute resolution process is 
"collaborative" until and unless such a stipulation has been entered into. The major purpose of 
the first collaborative meeting is to anchor the pmiies in the Collaborative Process, discuss the 
essentials, answer any questions and provide an opportunity for the clients to commit to the 
process by signing a Collaborative Participation Agreement. 
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Prior to the first collaborative meeting, the lawyers should discuss the agenda for the meeting 
with their clients and one another. Typically, the agenda for the first collaborative meeting 
should include a review of the following components: 

Providing Clients with a "Roadmap" 
The first meeting provides an excellent opportunity to provide an overview of the anticipated 
steps of the process. The lawyers should supplement the general outline with information 
tailored to the facts of the case and needs of their clients. Definition and discussion of the roles 
for each participant, including the clients, the lawyers and any additional team members should 
also occur. 

Attention to Temporary Issues 
In general, it is not advisable to address substantive issues in the initial meeting. An exception 
might be to address a temporary issue perceived as something that must be addressed 
immediately. It may be necessary to maintain the status quo during the Collaborative Process 
by entering into a tolling agreement, or even filing a lawsuit to maintain the status quo. This 
may be done without violating the collaborative agreement, so long as the collaborative 
attorney seeks a stay of further proceedings pending the outcome of the collaborative process, 
and with the understanding new counsel will need to be obtained if any lawsuit proceeds any 
further than filing the necessa1y complaint. Such topics should not be addressed at the first 
meeting without advance notice and joint planning. One approach to relieve the concerns of 
one or both clients is to identify such an issue and schedule future meetings to address the 
issue. Scheduling a series of meetings and establishing specific tasks for each client and an 
agreed upon agenda for the next meeting will assist in providing the structure necessary to 
move forward effectively and efficiently in the collaborative process. 

2. Discussions Before and After Collaborative Meetings 
In the collaborative process, team meetings with clients and collaborative professionals are the 
principal means of conducting negotiations and reaching resolution of issues. Between such 
meetings, members of the collaborative team may confer with each other and with the clients. 
These discussions help to ensure the client's understanding of the topics on the agenda, involve 
the client in the identification of issues, exchange information, alert the lawyer to problems, and 
facilitate productive collaborative meetings. 

3. Collaborative Meetings in General 
Collaborative meetings with all clients and the collaborative lawyers, or other team meetings 
directly with the clients, are the principal mechanism for facilitating negotiation and reaching 
agreement in the collaborative process. The following considerations are offered regarding the 
practical details of collaborative meetings. 

a) Location 
Collaborative meetings should be held at a location that is convenient, and 
likely to help the clients feel comfortable, thereby maximizing their ability to 
be effective participants. In some cases, the clients and lawyers or other 
professionals may alternate between offices. In other cases, due to logistics, 
travel time or other concerns, all the meetings may occur at a single office. 
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The location of the meetings should be chosen with deference to the needs of 
all participants. 

b) Physical Arrangements 
The physical mTangements selected for the collaborative meeting should be 
chosen with an eye toward what will help the clients participate effectively. 
Ready access to a telephone, computer, internet connection, calculator and 
other tools is desirable as they may well allow the clients to immediately 
obtain infonnation or perform calculations helpful to their negotiation. 

The physical smrnundings and logistics play a role in setting the stage for a 
productive meeting. For example, a round table will facilitate each 
pmticipant's ability to see all the other pmticipants clearly during the 
meeting and avoid "positional" seating. 

c) Length 
Two to three hours is generally a good period of time to plan for a 
collaborative meeting. Collaboration is a challenging and rigorous process. 
It is often physically and emotionally draining for clients and requires 
substantial focus and energy from the professionals. Establishing a time limit 
in advance of the meeting allows the clients and professionals to efficiently 
manage time in the meetings. The professionals should begin and end 
meetings promptly and on schedule. 

d) Participation 

4. Agenda 

Collaborative meetings should involve active participation by all attendees. 
Any participant in the meeting may directly address any other pa1ticipant. 
Any team member may "take the lead" at a given time. This kind of multi
directional communication is one of the advantages of collaborative 
negotiation. A lawyer for one client will also have direct communication 
with the other client during the course of the meetings. 

All collaborative meetings should have a specific, itemized agenda of all topics intended to be 
addressed. The agenda is ideally discussed with and provided to all clients prior to or at the 
very beginning of the meeting. Written agendas are an essential tool to help manage conflict, 
guide negotiation, and help to anticipate and avert emotional impediments. Clients experiencing 
difficult and stressful events need to be confident that they will not be unexpectedly confronted 
with inflammatory issues. They need time prior to the meeting to consider the topics raised and 
clarify their interests regarding those topics. Clients need to feel safe in the process and know 
they will have time to weigh and prepare for discussion of issues prior to the collaborative 
meeting. Depmting from the agreed upon agenda may require clients and lawyers to address 
issues they are not prepared to handle, which can become counterproductive. 

It is appropriate to set dates and times and discuss the tentative agenda for upcoming 
collaborative meetings near the conclusion of a meeting in progress. Such agendas are tentative 
and are subject to revision, with the final agenda to be established by communications between 
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the clients, collaborative lawyers and other collaborative team members. Any changes in the 
written agenda should be discussed and provided to the participants prior to the next 
collaborative meeting. 

5. Conduct of Meeting 
Helping clients effectively adopt and use a process of interest-based negotiation is a 
challenging endeavor. In summary terms, the following approaches are suggested: 

a) Modeling Collaborative Behavior 
Collaborative team members should strive as fully as possible to model 
listening, respectful questioning and maintaining focus on problem-solving 
behaviors throughout the process. Each should avoid posturing or blaming. 
Learning and modeling non-defensive communication is key to success as a 
collaborative practitioner. The influence of the example set by the 
collaborative professionals on the clients and their approach to the process is 
powerful. 

b) Guiding Communication 
The role of a collaborative lawyer is to guide negotiation, not control it; an 
important distinction, particularly for lawyers with significant experience in 
traditional litigation. Lawyers may have become accustomed to directing a 
client to the lawyer's preferred definition of a "good deal." In Collaborative 
Practice, the ultimate goal is to help the parties creatively explore and define 
their own resolution. Instead of choosing one outcome over another or 
splitting the difference between two positions or ultimatums, there may be a 
wide range of possibilities, limited only by the clients' needs and 
preferences, and the collective creativity of the collaborative team. 

c) Encouraging Participation 
The lawyer should be mindful of the particular personality of each client and 
help find ways to allow that client to participate meaningfully in the 
collaborative process. For example, lawyers should try to ensure there is 
balance in participation not just by the respective lawyers, but also by the 
parties themselves. Not all clients will be equally equipped or inclined to 
participate in a negotiation process. Some will require greater assistance, 
education or encouragement in order to communicate their interests and 
ideas. Involving other team members can also help establish or maintain 
balance and encourage all patties to paiticipate. 

d) Managing Conflict 
One of the most important roles for the collaborative lawyers in the process 
is to manage conflict. The lawyers can do that in a wide variety of ways. 
Helping the patiies to meaningfully adopt an interest-based versus position
based method of negotiation helps to manage and minimize conflict, as does 
ensuring the involvement of all appropriate collaborative team members. 
When it comes to the actual conduct of negotiation itself in the collaborative 
context, the collaborative lawyers help to manage conflict by staying within 
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the process, modeling respectful problem solving communication and 
focusing on interest based negotiation. 

e) Minutes of Meeting 
Collaborative team members should keep accurate notes of what is discussed 
at each meeting. A record should be made as to any tentative agreements that 
are reached, and matters that need mote work or infonnation. A written 
memorandum of minutes from the meeting should then be prepared and 
disseminated to the clients and the rest of the team. The minutes serve as an 
essential reference and reminder of what has been discussed and decided, 
serving not only as a reference to confirm the specifics of agreements, but 
also as the foundation and springboard for future discussions. In addition, the 
written record provided by the minutes helps to avoid misunderstanding by 
explicitly re-stating what has occmTed and give all the chance to review that 
language. 

f) "Homework" assignments 
In addition to tentative agreements that might be reached during a 
collaborative meeting, there may be additional tasks that need to be 
completed, such as obtaining financial documentation, retaining a real estate 
appraiser, etc. These tasks should be assigned and memorialized and 
included as part of the minute of the meeting. It should be clear who is 
responsible for each "homework" assignment and what the time frame is for 
completing the task. 

g) Scheduling of Additional Meetings 
The scheduling of future meetings should be addressed before the conclusion 
of each meeting. Having a series of meetings scheduled keeps the process 
moving forward and avoids long gaps even if a meeting needs to be 
cancelled. 

6. Dealing with Impasse 

a) Refocus on "Interests" 
If issues become more heated or contentious, it may become more 
challenging for the clients and lawyers to maintain an interest-based 
approach. One or more parties may then revert to a position-based posture 
and begin taking positional stands that inhibit an interest-based approach and 
lead the clients toward impasse. When this occurs, the collaborative lawyer 
should try to redirect the clients to an interest-based approach. This might be 
accomplished by asking questions such as: 

• "How do you believe that statement will help us to move closer toward 
reaching your goals?" 
• "What do you see as the consequences of that action?" 
• "What do you see as your choices or options here?" 
• "What do you think would be the most effective thing we could do 
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next?" 
• "Is there anything in this conflict you wish you had done better?" 
• "What kind of relationship would you like to have with each other? What 
is stopping you from having it?" 
• "What price are you paying for this conflict? How long do you intend to 
keep paying it?" 

The clients should be reminded that the interest-based approach does not 
involve either client being compelled to be passive or capitulate or to take 
the traditional "split the difference" approach. Instead, it produces its best 
result when both clients assertively advocate for their respective interests, 
but do so in a way that maintains a respectful and good faith attempt to 
understand and honor the other's interests. One option to consider when the 
process is not moving forward effectively or when an impasse appears 
imminent is mediation. So long as litigation is not commenced, the 
collaborative lawyers can continue to represent their respective clients in 
mediation. 

b) The Power of Silence 
If the collaborative process has been well explained and structured, and the 
collaborative lawyers have assisted both clients in effectively articulating 
their respective interests, the collaborative lawyers should not necessarily 
seek to immediately fill the void created by silence. Often, when a lengthy 
silence follows a point of apparent impasse, one or more of the clients will 
propose an idea which may ultimately fonn the basis for agreement. 

c) Taking a Break 
At times, one of the best things to do in order to help facilitate negotiation is 
to take a break from the process. Taking a break can help manage conflict, 
give clients time to cool down, take care of a pressing need which is 
preventing them from being able to concentrate, or just recharge a bit 
physically or emotionally. This can occur during a collaborative meeting 
with a time out, client caucus or by concluding early. One caution is not to 
allow too much time to elapse between meetings. A voiding difficult 
conversations or issues can take responsibility away from the clients and 
derail the process. 

d) Private Meetings 
One-on"one meetings or telephone calls between a team member and client 
may occur at any time in the process. Such meetings are particularly 
important when substantively complex areas with complicated options are on 
the agenda for the next meeting. Each client should be well informed and 
comfortable with the options and effect of the options in preparation for 
those meetings. 

e) Lawyer to Lawyer Caucus 
Ideally, the collaborative team members will discuss the relevant 
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considerations in a collaborative case by means of informal communications 
and caucusing prior to the collaborative meeting. There are times, however, 
when issues or concerns arise for which the lawyers were not fully prepared. 
If this occurs, or if a collaborative meeting is not proceeding productively, it 
is sometimes helpful for the meeting to be suspended for a short time, so that 
the lawyers can discuss the situation with each other. The lawyers' ability to 
give and receive constructive criticism is vital to both an effective process 
and growth as a practitioner. 

t) Expanded Meetings 
A collaborative meeting typically involves only the clients themselves and 
their respective collaborative lawyers. However, it may be effective in some 
circumstances to include other participants to provide additional information 
or options and help facilitate effective communication. For example, if an 
issue is primarily financial in nature, a financial neutral may be included in a 
collaborative meeting. There may even be third parties who, under certain 
circumstances, have information or might otherwise facilitate the process. 

g) "Reality Check" 
In the event that all options fail and the clients have reached impasse, the 
ultimate result of that would be termination of the collaborative process. In 
that event, both collaborative lawyers would be forced to withdraw, and the 
clients would each have to retain new counsel for litigation and incur all of 
the expense and delay litigation entails. Directly facing this prospect and 
discussing all of its potential consequences may be an impetus for the clients 
to return to the collaborative process with a renewed sense of commitment, 
purpose and energy, which ultimately helps propel them to a successful 
agreement. 

D. Conclusion of the Collaborative Process 

The lawyer's involvement in the collaborative case can conclude in only one of three ways: 1) 
the lawyer withdraws to allow another collaborative lawyer to assume representation of the 
client; 2) one of the parties to the proceeding elects to tenninate the collaborative process; or 
3) the case results in a complete, negotiated agreement. 

Most often the collaborative process will result in a complete, negotiated resolution. Once a 
settlement agreement has been reached, it is the responsibility of the collaborative lawyers to 
prepare a written document which reflects that agreement, and which allows the parties to 
demonstrate compliance with any applicable provisions of law. In many cases, settlement 
agreements are jointly drafted or reviewed to avoid any entrenchment or dueling language 
issues. There are occasions - as has typically been true in family collaborative cases - where 
formal court approval is required. Like any settlement agreement, the written agreement signed 
by all patiies at the successful conclusion of the collaborative process would be a legally 
binding contract with appropriate mutual releases. 
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VI. Ethical Considerations in Collaborative Practice 

A. IACP Model Ethical Standards 

IACP has constantly upgraded and refined its standards and ethics as the field of Collaborative 
Practice has expanded and matured. The most recent set of practitioner standards and ethics 
was adopted by the IACP Board in March 2018, which can be reviewed on the IACP website. 
It includes a definition of Collaborative Practice; lists of general ethical standards as well as 
ethical standards for particular disciplines, such as attorneys, mental health professionals, and 
financial neutrals; minimum standards for collaborative practitioners; minimum standards for 
collaborative trainings; and minimum standards for collaborative trainers. 

These standards and ethics are important for at least two reasons: 

First, many people, including most attorneys, have never heard of Collaborative Practice, and 
when they do first hear of it, tend to think that it is just "mediation plus" or "arbitration light" 
or a field of practice that is new and not yet well-established. Having minimum standards and 
good working definitions of what is and is not Collaborative Practice gives people unfamiliar 
with Collaborative Practice a better sense of what it is while also demonstrating that its 
practitioners have carefully thought through the various ethical concerns presented by this new 
model of practice. 

Second, having a set of standards and protocols provides a common set of principles and 
guidelines for both new and experienced collaborative practitioners so that this field of practice 
does not become diluted. For example, some early practitioners resisted signing a participation 
agreement which included a mandatory attorney withdrawal clause in the case of impasse 
because they wanted to be able to continue to represent their clients if the collaborative process 
was unsuccessful. However, both the Uniform Collaborative Law Act (UCLA) and various 
state statutes (including No1ih Carolina's) have required the inclusion of mandatory attorney 
withdrawal in case of an impasse for the process to have the various evidentiary protections 
necessary for honest and fo1ihright settlement negotiations. Clearly defined standards and 
strong adherence to those standards have been crucial in winning the suppo11 of more 
traditional attorneys who originally had concerns about the ethical propriety of attorneys 
working together cooperatively rather than adversarially. 

B. North Carolina State Bar Ethical Rules and Opinions 

1. North Carolina State Bar Rules of Professional Conduct 

Rule 1.2(a)(l): "A lawyer shall abide by a client's decision whether to settle a matter.'' 

Rule l .2(a)(2): "A lawyer does not violate this rule by acceding to reasonable requests of 
opposing counsel that do not prejudice the right of a client.., by avoiding offensive tactics, or 
by treating with couiiesy and consideration all persons involved in the legal process." 

Rule 1.2(a)(3): "In the representation of a client, a lawyer may exercise his or her professional 
judgment to waive or fail to assert a right or position of a client." 
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Rule 1.2(c): "A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances." 
Comment [l] to Rule 1.2: "Lawyers are encouraged to treat opposing counsel with courtesy and 
to cooperate with opposing counsel when it will not prevent or unduly hinder the pursuit of the 
objective of the representation." 
Comment [6] to Rule 1.2: "A limited representation may be appropriate because the client has 
limited objectives for the representation. In addition, the terms upon which representation is 
unde1iaken may exclude specific means that might otherwise be used to accomplish the client's 
objectives. Such limitations may exclude actions that the client thinks are too costly or that the 
lawyer regards as repugnant or imprudent." 

Rule 1.4(a)(2): "A lawyer shall reasonably consult with the client about the means by which the 
client's objectives are to be accomplished." 

Rule 1.4(b ): "A lawyer shall explain a matter to the extent reasonably necessmy to permit the 
client to make informed decisions regarding the representation." 

Rule 2.1: "In representing a client, a lawyer shall exercise independent, professional judgment 
and render candid advice. In rendering advice, a lawyer may refer not only to law, but also to 
other considerations such as moral, economic, social, and political factors that may be relevant 
to the client's situation." 
Comment [2] to Rule 2.1: "Advice couched in narrow legal tenns maybe of little value to a 
client, especially where practical considerations such as cost or effects on other people are 
predominant. Purely technical legal advice, therefore, can sometimes be inadequate. It is proper 
for a lawyer to refer to relevant moral and ethical considerations in giving advice. Although a 
lawyer is not a moral advisor as such, moral and ethical considerations impinge upon most 
legal questions and may decisively influence how the law will be applied." 
Comment [5] to Rule 2.1: When a matter is likely to involve litigation, it may be necessary 
under Rule 1.4 to inform the client of fo1111s of dispute resolution that might constitute 
reasonable alternatives to litigation. 

2. North Carolina State Bar Opinions 

2002 FEO 1: Participation in Collaborative Resolution Process Requiring Lawyer to Agree to 
Limit Future Court Representation. Opinion rules that a lawyer may participate in a non-profit 
organization that promotes a cooperative method for resolving family law disputes although the 
client is required to make full disclosure and the lawyer is required to withdraw before court 
proceedings commence. 

2005 FEO 1 O: Virtual Law Practice and Unbundled Legal Services. Opinion addresses ethical 
concerns raised by an internet-based or virtual law practice and the provision of unbundled 
legal services. 

C. Addressing Ethical Concerns 

1. Advocacy. The main argument made against Collaborative Practice is that it is 
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impossible to be both a zealous advocate for your client and also work cooperatively 
with the opposing attomey and client. However, a lawyer never stops being an advocate 
for his or her client, because he or she still has a professional responsibility and duty to 
the client to advise and represent him or her fully, competently, and skillfully. Rather, 
the collaborative lawyer is an advocate for the client in pursuing with the client what 
that client has determined is in his or her best interest. Helping a client achieve his or 
her objectives may mean meeting the other party's objectives as well. Resolution is not 
just about rights, duties, and entitlements, but also about needs and interests. 

2. Competency. Because Collaborative Practice utilizes such a different skill set :from 
litigation, it is important that collaborative attorneys seek out training in skills that will 
maximize their likelihood of success. A two-day introduction to Collaborative Practice 
provides a basic introduction, but additional training in mediation techniques, non
adversarial communication, and interest-based negotiation (to mention just a few) will 
reinforce the necessaiy shift in attitude and practice. 

Competency in the area of the law that is the basis for the dispute is important but not 
as critical as it may be in traditional litigation. Legal ramifications and financial 
considerations often matter less to parties than addressing and changing whatever 
caused the dispute in the first place. 

3. Confidentiality, Both clients and attorneys often have legitimate concerns about 
confidentiality in the collaborative process. Because the process is a "full disclosure" 
process, all relevant information must be provided, This requirement can be unsettling 
to litigators, who wony that full disclosure will lead to an impasse in the collaborative 
process and subsequent litigation which will prejudice their client. However, this 
concern does not take into account two realities: first, the parties voluntarily chose the 
collaborative process because they wanted a peaceful, private, timely, and cost-effective 
resolution to their dispute; and second, any information shared in the collaborative 
process would likely be discoverable anyway. A distinct benefit of the collaborative 
process is that discovery materials need never be made a part of any public record as 
may happen in litigation. 

A related concern is whether a collaborative attorney is required to share infonnation 
given to him in confidence with the other attorney and client. The answer is no. There is 
always a duty of confidentiality to a client, and that does not change, whether the 
process chosen is adversarial or collaborative. However, if the information shared with 
the attorney is relevant to the issues in the dispute, the collaborative attomey must first 
tty to obtain the client's consent to share the relevant information. If the client refuses, 
then the attorney must withdraw from representation, albeit without telling the other 
attorney and client why. 

4. Informed Consent. The Nmih Carolina State Bar has indicated that before clients may 
consent to limited representation, both in and out of the collaborative process, they must 
be fully informed of their rights and options, It is an interesting position, since many 
litigators do not share full information about altematives to litigation. Nevertheless, 
prior to the signing of the Patiicipation Agreement, a collaborative attorney must fully 
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inform a potential collaborative client of the processes available to the client, the pros 
and cons of each process, and the "benefits and risks" of participating in the 
collaborative process (2002 FEO 1). See Appendix D. 

VII. Building a Collaborative Practice 

There are two distinct aspects to establishing and growing a Collaborative Practice. The first 
key ingredient is a local group of attorneys (and often non-legal expe1is or consultants) 
committed to offering the collaborative process as an option for resolving civil disputes. 
Historically, this has meant the formation of a "collaborative practice group." The second 
aspect is a commitment by you, to transform at least a part of your practice to offer and market 
legal services consistent with the collaborative model described in this manual. 

A. Collaborative Practice Groups 

There is no such thing as a lone-wolf Collaborative Practice. At a bare minimum, a 
collaborative case requires two attorneys willing to sign the collaborative participation 
agreement. But while the bare minimum of two attorneys willing to sign the participation 
agreement will suffice to call the case collaborative, a quality collaborative case really requires 
at least two attorneys not only trained in and committed to a Collaborative Practice, but 
attorneys who have developed a high level of collegial trust in each other's reliability and 
competency in the collaborative process. 

As a result, collaborative practice groups have formed in viliually every location in which 
attorneys offer the collaborative process. The groups have taken various "shapes and sizes" but 
they are all intended to serve seven core functions: 

• Relationship and trust building among the members of the group 
• Skills building, including mentoring, trainings, feedback, and case 

conferencing 
• Facilitating communication about cases and case problems 
• Standardizing patiicipation documents 
• Establishing agreed local-area protocols for the process 
• Cross-referring the parties in conflict to the listed attorneys and professionals 

in the group (so that all parties are represented by collaborative attorneys) 
• And often providing some joint public education and marketing 

Collaborative practice groups have become an integral paii of building a collaborative practice. 
Establishing or becoming part of a collaborative practice group will be among your first steps 
toward building a collaborative practice. 

B. Joining or Forming a Collaborative Practice Group 

The very first collaborative practice group was unofficially fonned when Stu Webb sent a letter 
to about a dozen of his attorney colleagues in Minneapolis describing his plan to restrict his 
representation in ce1iain cases to only out-of-court settlement. When four people responded to 
the letter, they began doing collaborative cases together. After a year there were nine attorneys 
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in the group. The first "collaborative practice group" was formed. 

More recently, practice groups are often formed around trainings. An attorney or a group of 
attorneys will arrange to bring into the locality a collaborative law training. Perhaps twenty 
attorneys come to the training and six of them walk away energized by what they have heard. 
Someone takes the initiative to organize the folks energized by the training, and a collaborative 
practice group is fonned. Attorneys and professionals are added as additional local 
professionals get training, often through trainings organized by the local practice group. 

In forming a practice group, there is a tension between inclusion and commitment. The larger 
the practice group becomes, the more likely it is that there will be members who fail to take 
seriously the functions of the practice group as described above. Members who are not serious 
about relationship building, skills building, and communication within the group can degrade 
the overall quality of the collaborative process being offered by the members of the group. On 
the other hand, effo1is to keep a group limited to highly committed members can create a sense 
of exclusion that works against educating on a larger scale and general acceptance and adoption 
of the collaborative process as an effective way to resolve civil conflicts. 

1. Open Practice Groups 

Practice groups that are "open" will allow anyone to become a member upon adhering to 
ce1iain minimum standards. Such membership requirements often include some or all of the 
following: 

• Two or three day training such as this course 
• Specified professional licensing 
• 40-hour mediation training 
• a ce1iain level of attendance at monthly meetings 
• a ce1iain level of attendance at annual skills building clinics 
• a ce1iain level of attendance at periodic social events 
• payment of dues 

Open practice groups will tend to include members with a variety of motivations and levels of 
commitment. It would not be unusual for a practice group's initial formation to be driven by 
"early adopters" who are drawn to collaborative practice as a new way of professional practice 
and who are focused on best practices and skills development and who are likely to see 
collaborative practice as a vehicle for social change. As membership grows, new members may 
see collaborative practice primarily as a way to renew their energy for the practice oflaw and a 
way to grow personally and professionally. Other members will view the collaborative practice 
group primarily as an opportunity for business networking and growing business. The diffedng 
motivations and commitment will create tensions, but the successful practice groups learn to 
manage the tensions. 

Open practice groups will also tend to be larger which means that the collaborative "team" for 
any given case is more likely to involve a different mix of professionals. This creates a 
challenge for building relationship and trust and makes that function even more important at the 
practice group level. On the plus side, open practice groups often have a larger budget for 
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educating about collaborative practice and involve more of the professional community in the 
area. Given that in most communities, collaborative practice is still relatively unknown, 
reaching a "critical mass" of people who have accepted the collaborative process as valuable 
can be easier with larger practice groups. 

With open groups, it's impo1tant to make clear that the function of a practice group is as 
outlined above. Some potential members are attracted to join a practice group to "get cases." 
Collaborative practice groups thrive when the members become competent in and are 
enthusiastic about attracting potential clients who would benefit from the collaborative process 
within the context of their own respective law or professional practices. Attempting to create a 
collaborative practice exclusively through cross referrals within the collaborative practice 
group is almost always a dead end and disappointing. Because practice groups are comprised of 
regulated professions, and often multiple regulated professions, it's not possible to organize and 
run a practice group that does a majority of the marketing and case generation for its members. 
At best, the practice group can lend some support to the marketing efforts of its individual 
members. 

Many open groups have adopted a point system for establishing which members remain in 
good standing and therefore are included in the online listing of the professionals in the practice 
group and are therefore on the list for cross referrals within the group. Members must maintain 
a minimum number of points earned by attending meetings, retreats, serving on committees, 
timely dues payment, etc. 

2. Closed Practice Groups 

Practice groups that are "closed" offer membership in the group only by invitation. These 
practice groups tend to be formed by a smaller subset of members of an open group. Typically, 
these lawyers and other professionals want a more intense focus on close and trusting 
relationships between the members of the group, more control over the level of skill and quality 
brought to the collaborative process by the members of the group, and more mutuality in 
bearing the work of maintaining a practice group. Sometimes the members of the closed group 
leave the larger, open collaborative practice group and establish their own group. Sometimes 
the members of the closed group continue their membership in the open group and call 
themselves a "pod" or some other name for a relatively self-contained practice group within a 
larger regional group. 

Closed groups are marked by more frequent and more informal gatherings at which skills 
building in the non-law skills of the collaborative practice are emphasized. Meetings are often 
held weekly and often include practice and role-play to get better at active listening, non
adversarial communication, and dealing with strong emotions, interest-based negotiation, etc. 
Closed groups are also marked by a greater sense of close community (as well as all the stresses 
and strains that come with small group dynamics). Most closed groups will periodically a11'ange 
for outside trainers to help enhance skills. And most closed groups will have annual retreats, as 
a way to have more intense skills building and as a way to build camaraderie and trust. 

Since closed groups tend to be smaller, the members are more often working in the same 
"team" on a particular case. The fastest and most effective way to build trust and relationship is 
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by working successful collaborative cases with the same group of professionals, so closed 
groups not only tend to meet more regularly outside of collaborative cases, they tend to work 
more frequently with each other in collaborative cases. The sense of community within a closed 
group can become quite deep. 

Closed groups expand when members identify someone whom they think shares the mission of 
the practice group and who they believe would work to provide the level of quality 
collaborative services expected by the group. Often there is a period of getting to know the 
candidate and then generally the decision to invite the new member is by consensus. 

3. North Carolina and National Support Groups 

For anyone considering forming a collaborative practice group, membership in the North 
Carolina Civil Collaborative Law Association (NCCCLA), www.nccivilcollaborativelaw.org, 
Global Collaborative Law Council (GCLC), www.globalcollaborativelaw.com, or International 
Academy of Collaborative Professionals (IACP), www.collaborativepractice.com, is almost 
certainly worth the cost. 

The IACP has done much to suppo1i and promote the healthy development of practice groups 
around the county and around the globe. Membership in the IACP provides access on the IACP 
website to numerous examples of the organizational documents, protocols, and other materials 
from existing collaborative practice groups. A good first stop on the IACP website for anyone 
considering forming a practice group is the summer 2011 issue of the IACP's Collaborative 
Review. It's called The Practice Group Issue and contains eight excellent articles about the 
experience of various practice groups and types of practice groups around the country and 
globe. 

GCLC suppo1is the extension of collaborative practice beyond family practice to general civil 
disputes. It has members from around the country and around the world. Its current president 
and a second member of its board of directors are from North Carolina; and its annual meeting 
will be in No1ih Carolina in 2020. 

The No1ih Carolina Civil Collaborative Law Association was fonned to spread the word about 
civil collaborative law in North Carolina and to train and support Nmih Carolina lawyers in 
their collaborative practice. 

C. Transforming Some or All of Your Practice to Collaborative Practice 

After forming or joining a collaborative practice group, the next step is developing a marketing 
plan to attract clients to your practice. Assuming you are convinced that the collaborative 
process is a superior conflict resolution method for ce1iain clients and cases, and assuming that 
you are energized by the prospect of providing this type of service, then you will need to decide 
how to tell people about the collaborative process and who to tell about it. 

1. Marketing in Your Practice Area 

If you currently have a practice focused on one area of practice, then the first place to find 
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collaborative cases is with the clients coming to you because of your existing reputation and 
marketing. As explained in other sections of this manual, potential clients are best served when 
they understand the non-litigation options for conflict resolution, as well as the litigation 
option. Yet, most clients do not understand their non-litigation options. Helping people fully 
understand the pros and cons of the various options will generally mean substantially 
modifying your initial consultation. Instead of treating the initial consultation as the time to 
educate a client about their legal rights and obligations and about couti procedures, and instead 
of assuming that clients are coming to you because they want you to file a legal action, the 
initial consultation becomes a time to listen deeply to what a potential client is truly trying to 
achieve and to help them find the best route to get there. Sometimes, the best route will be the 
collaborative process, though other situations may not seem suited to that process. 

2. Marketing Specifically for the Collaborative Process 

The nature of the marketing that you do to grow a collaborative law practice will depend on a 
number of factors, one of which is whether you 're trying to reach potential clients directly with 
your message or whether you're trying to reach potential referral sources. In some areas of the 
law, it's relatively easy to identify your potential clients, such as in construction law. So 
marketing directly to potential clients by creating a compelling message and finding ways to 
deliver that message to potential clients could be the focus. 

In other areas of the law, such as family law, it's relatively difficult to identify potential clients. 
Inbound marketing by creating a website with blogs, whitepapers, and other valuable content 
that can be used as a magnet to draw potential clients to you. Marketing to referral sources that 
are likely to come into contact with potential clients can also make sense when clients 
themselves are hard to identify. Thus, for family law clients, marketing to mental health 
professionals and marriage counselors can be a helpful strategy. 

Some lawyers are naturally drawn to the challenges of creating a powerful message and then 
figuring out how to deliver that message in a way that generates new business. Others are 
uncomfortable with even the notion of "advertising." In Bates v. State Bar of Arizona, the 
Supreme Court overturned the ban on attorney advertising that at one time was commonly part 
of the ethics rules of the many state bar associations. The Supreme Court's stated rationale was 
that: "[C]ommercial speech serves to infonn the public of the availability, nature, and prices of 
products and services .... " For anyone with reservations about attorney advertising, the 
collaborative process, which is still widely unknown and poorly understood, seems like a poster 
child for why the Supreme Court allowed attorney advertising under the First Amendment. 

D. Conclusion 

The single most important part of growing a collaborative practice is having the passion and 
desire to implement this different and often healthier approach to conflict resolution. Attorneys 
who understand and believe in the value of the collaborative process, who suppoti a client
centered approach to decision-making, who have a clear understanding of the uniqueness of the 
process, and who can articulate these things will successfully build a practice. Attorneys who 
appreciate the enormity and nature of the shift, both internal and external, that they must master 
in order to become an effective collaborative practitioner, and are focused on developing those 
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skills will successfully sustain their collaborative practice. 
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How IT ALL BEGANo•• 

STU.A.RT G. WEBB 
,,...,,.(),of-CY •T LAW 

..,.. u, .. ,.,. au.,...114 M11i!e1110• 
)IQ a.ci,1k nn ... ,,111u1 

, M-IHt~.: ..... roL.J¥. HHUH:.l()T,' UtAC)Z 

lebruary 14, 1990 

'l'he Jlonor11b:La A.H. 11 sandy11 11'.eith 
Ju!ltica 
Minnesota supreme court 
230 Stata Capitol Building 
st. Pnul, MN 55l66 

Dear Sandy; 

, ..... -.~ .. l' 

,., .. .1':11.TJ'h 

.'r mat yo1.1 at a party at Steve Q K11rilyn Ericl<:eon 1 s 
sevaral years 1199. r was interested in your involvemenn 
witn mediation. I •also heard you talk last November at t~e 
Conference !or Dispute Resolution Practitioners Seminar. 

l, too, to~k Steve and Marilyn's fflediation training and 
·have done med~ation, mediat~on V4ap-~ps and, generalay, hnve 
.boen vitally intarestad in eXplorin~ alterna~ive disp~te 
resolution in all its mani!estations. 

. I t.hlrik l'Vo cotne up with a new wrinkle that l'd l.il(e. 
to ehara with y9u, one ot the aapects o! medi~tion th~t I 
feel is a wenknesa is that it bn&ionlly- leaves out input by 
thG la'lo/ye~ at tho aarly atagqa {BOlllatimua that•a an 
auvantagell. ny that l don't ~ean bdyor~arial, contentious 
lawyering, but the analytical, reasoned.ability to sol~e 
proijlems and generate creativo alterT)lltives 11nd o~aate a 
positive conte:,cJ:. tor 11ettlelllent. ct cour:se I these .. 
att:dbute:i o.C 1;10od l.awyering are not utilized grel!\tly in the 
usual ad'varsar1al ta111ily law proc11eding'11ither: 

But you and I have both experienced, I'~ sure, those 
occasiona~ times, occurring usually by accident, when in the 
course o! att1u11pting to negoti:.te a talllily law settlement, 
~e .tind o\lrselves in a conter.ence With the opposing ·caun~el, 
and perhaps the respective clients, where the dynamics were 
:mch that ln a climate ot positive energy, creativa 
alternatives were presented. In that context, everyone 
contributed to a final settlement th11t satistieo all 
concerned---and everyone lett the con!erence feeling high 
energy, good leelings and satis!action. More than likely, 
the· possibility ror a change in the way the parties related' 
to each other in the ~uture ~ay have greatiy increa~ed. ~s 
, l 
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b result, the lawyers ~ay also develop a degree at tru.st 
between them that ~ight make fut\ll:'o dealings more 
_productivo. 

, ao my promiaQ bas boon~ why not create this oettlement 
c11matQ dQliborn4ely? I propoao doing thio by creating a 
cont•Xt !or ••t~linq tnmily law nattora by, Whsru .PoseiblQ 1 

rnmoving thn t~lal as~oct& ~rom con•idnration initially. l 
would do thls by'croating a cotQris ot lawyora who would 
agree to take ca~es 1 on a case-by-case basia, !or aettlement 
only, The understanding would bo that it it were ·detel;7nined 
at any time that the ,parties could not agree and settlement 
didn't appear poqsiblo, or it tor other reasons adversarial 
court prpceading~ were liXoly to be reqtti~ed 1 the attorneys 
!or both sides WQUld withdraw trom tho case and the partiao 
would retain new attorneyn tro~ there on out to tinal 
:resolt.1j::ion. 

I call the attorney in this settlement model a 
colloborotiye attorney, practicing in that yase 
£2llaogbntiY~ 1aw. 

~he advantages of this collaborative-law ~od~l: 

1. Each pa.tty is repreaente'cl bY an attorney. a{ 
his/her cholce. (This is usual.ly not the case in 
mediation until atter the mediation haa been 
completed.) 

2. This allows the lawy,:rs to be ·focused in the 
settlement tnode without the threat of 11 goit1'3' to Co\lrtll 
lurking just around the corner, ln the nol:'11\al 
situation, settlement is alten l:>y-pass.ec\ initially 
while the parties po5tllre and the layYers work on 
d.\,scovery. 

J, There i!I continuity between ·s·~ttlement n.nd 
procQsaing tho tinQ} disuolution. (This is usually 
the case in 11\ndiation with the· rnsultinq problem ot 
lawyer:, not llki.ng the medit1ted s.e..ttleltle.nt,) 

not 
tho 

4. With the !ocus oh settlement and avold~ng 
court, the lawyers and clients are motivated to learn 
what works to achieve settlementr how to problem-solve 
without 9ettihg "Plugged in" to \:.he ell\otional. content 
( a la 11.War of t)le Roses 11 ), La11yers who participate 111 
this progra~ ~il~ be motivated to 'develop win-win 
settlement skills such as those practiced in IDediation 
(just like they now tocu,i on :sharpening trial. skills) . 

5. La1tyers are !reed up to use their real 
la~yering skills, i.e., analysis, problem solving, 
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croating alternatlvan, tax and estate planning and 
loqking at the ovorall picturo as to what'a !air, 

6, To•t:r:-wny cont .. ri,nci,11. b"co~" tho nal:1ll 1.1h:.h 
po•itiV• •nargiad b•ing generated (bncauae t~At'• wh~ra 
tho creativo nolutione lie) ao all work collaboratively 
!01: a. l!ai:r gettloment, .\a in madlation, .the pot1mtial 
is high !~r tho clionts to have a lot o! input. 

7, clients and potential clients get an 
orientation in which they are advised of the 
advantages, including coat savings, of thin approach 
and the kind ot attitude and t:rama at mind that is most 
likely to achievo tair, pro~pt, otticiont and positive• 
ae.ttlamants that 1"ork for both parties, 

, . a·. When cases don' l:. settle and nail attorneys are 
retained tor trial, tho clients have had the best shot 
both wayo, i.u, 1 ~ ~ottle~ont opocialist and a t~ial 
apacialiPt (in my experience they usually don't co~e in 
tha same package), 

9.. Settling matters on a qollabarative basis is 
just !Uor!J- tun! 

:Practically, X am.in the process ot having lunch with· 
some o! my family law attorney-friends and inviting them to 
be apan ta participate in a collaborative model, should the 
occasion arise, The only requirement, ~s I'Ye said, is an 
undorstanqing by all concarnad that the two attorne~s would 
withdraw at such timo as turther settlelUent etforts appeared 
.crui tl.t1ss. The ):'eception I l111ve rocai Ved ho.s been 
encouraginq, 

Eventually there might be a ratorral listing for use by 
prospective clients enumerating lawyers willing ta hnndl~ a 
matter on a kOllno2rntiyg basia. 

Perponally, about tour months ago, I mad~ the !inal 
moves to abandon my tr1aX prac~ice (which was ~l.ready 
slanted toward settlement) to devote myselt exclusively to a 
family law set~lement practice. This means that I have 
unilaterally declared that l will ·not qo to court in an 
adversarial matter. My practice is Cun againl 

Among other things, I spehd a lot at time educ a ting 
clients and prQspecti~e clients on the merits at 
settlement--ho~ever·that can be achieved-and of avoicl~ng 
unnecessary or premature use o! the ,courts. l a lsa stress 
the ~indset that is optimal for settlemen~. Enclosed is an 
article X published which I hand dut and find useful in 
helping client·s center themselves :for productive settlemer,it 
uork. 



Bacaune· ot your·!ntar~st in thia tield and tho tact 
that ·...,u bot;h. ltno,,.. there.' ri · 11got to be a batter •,ta,y 11 at 
r~salving·m□st at th•••· Matt•ra, I wanted to give you tho 
-b□V• outlin• or whnt 1•~ up to, l would b• =o•t h~~~y to 
d!•cunn thin--ar oth•r aettle~ant altarnativo8--with ybu 
Curthar ~t.ypur convanionco it you should wiah to do ao. 

I apologlze for the length ot thia latter,· It nothing 
Qlso, howuver, it haa helped ~e to get ~y thinking on thio 
subjact &Olllewhat organizad, 

Encl, 

'_: ~nA-- r ~I I 

cJ~,~ I 



A1ticle 4. 

Collaborative Law Proceedings. 

§ 50-70. Collaborative law. 
As an alternative to judicial disposition of issues arising in a civil action under this Atticle, 

except for a claim for absolute divorce, on a written agreement of the parties and their attorneys, a 
civil action may be conducted under collaborative law procedures as set forth in this Atticle. 
(2003-371, s. 1.) 

§ 50-71. Definitions. 
As used in this atticle, the following tenns mean: 

(1) Collaborative law. - A procedure in which a husband and wife who are 
separated and are seeking a divorce, or are contemplating separation and 
divorce, and their attorneys agree to use their best efforts and make a good faith 
attempt to resolve their disputes arising from the marital relationship on an 
agreed basis. The procedure shall include an agreement by the patties to attempt 
to resolve their disputes without having to resort to judicial intervention, except 
to have the comt approve't:he settlement agreement and sign the orders required 
by law to effectuate the agreement of the patties as the court deems appropriate. 
The procedure shall also include an agreement where the parties' attorneys 
agree not to serve as litigation counsel, except to ask the comt to approve the 
settlement agreement. 

(2) Collaborative law agreement. - A written agreement, signed by a husband and 
wife and their attorneys, that contains an aclmowledgement by the parties to 
attempt to resolve the disputes arising from their marriage in accordance with 
collaborative law procedures. 

(3) Collaborative law procedures. -The process for attempting to resolve disputes 
arising from a marriage as set forth in this Atticle. 

( 4) Collaborative law settlement agreement. - An agreement entered into between 
a husband and wife as a result of collaborative law procedures that resolves the 
disputes arising from the marriage of the husband and wife. 

( 5) Third-party expert. - A person, other than the parties to a collaborative law 
agreement, hired pursuant to a collaborative law agreement to assist the parties 
in the resolution of their disputes. (2003-371, s. 1.) 

§ 50-72. Agreement requirements. 
A collaborative law agreement must be in writing, signed by all the parties to the agreement 

and their attorneys, and must include provisions for the withdrawal of all attorneys involved in the 
collaborative law procedure if the collaborative law procedure does not result in settlement of the 
dispute. (2003-371, s. 1.) 

§ 50-73. Tolling of time periods. 
A validly executed collaborative law agreement shall toll all legal time periods applicable to 

legal rights and issues under law between the parties for the amount of time the collaborative law 
agreement remains in effect. This section applies to any applicable statutes of limitations, filing 
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deadlines, or other time limitations imposed by law or court rnle, including setting a hearing or 
trial in the case, imposing discovery deadlines, and requiring compliance with scheduling orders. 
(2003-371, s. 1.) 

§ 50-74. Notice of collaborative law agreement. 
(a) No notice shall be given to the court of any collaborative law agreement entered into 

prior to the filing of a civil action under this Article. 
(b) If a civil action is pending, a notice of a collaborative law agreement, signed by the 

parties and their attorneys, shall be filed with the court. After the filing of a notice of a collaborative 
law agreement, the court shall take no action in the case, including dismissal, unless the court is 
notified in writing that the parties have done one of the following: 

(1) Failed to reach a collaborative law settlement agreement. 
(2) Both voluntarily dismissed the action. 
(3) Asked the comi to enter a judgment or order to make the collaborative law 

settlement agreement an act of the comt in accordance with G.S. 50-75. 
(2003-371, s. 1.) 

§ 50-75. Judgment on collaborative law settlement agreement. 
A patiy is entitled to an entry of judgment or order to effectuate the terms of a collaborative 

law settlement agreement if the agreement is signed by each party to the agreement. (2003-371, s. 
1.) 

§ 50-76. Failure to reach settlement; disposition by court; duty of attorney to withdraw. 
(a) If the patties fail to reach a settlement and no civil action has been filed, either party 

may file a civil action, unless the collaborative law agreement first provides for the use of 
arbitration or alternative dispute resolution. 

(b) If a civil action is pending and the collaborative law procedures do not result in a 
collaborative law settlement agreement, upon notice to the couti, the court may enter orders as 
appropriate, free of the restrictions of G.S. 50-74(b). 

( c) If a civil action is filed or set for trial pursuant to subsection (a) or (b) of this section, 
the attorneys representing the parties in the collaborative law proceedings may not represent either 
patiy in any fmiher civil proceedings and shall withdraw as attorney for either patiy. (2003-371, 
s. 1.) 

§ 50-77. Privileged and inadmissible evidence. 
(a) All statements, communications, and work product made or ansmg from a 

collaborative law procedure are confidential and are inadmissible in any couti proceeding. Work 
product includes any written or verbal communications or analysis of any third-patiy experts used 
in the collaborative law procedure. 

(b) All communications and work product of any attorney or third-party expert hired for 
purposes of patiicipating in a collaborative law procedure shall be privileged and inadmissible in 
any court proceeding, except by agreement of the patiies. (2003-371, s. 1.) 

NC General Statutes - Chapter 50 Atiicle 4 2 



§ 50-78. Alternate dispute resolution permitted. 
Nothing in this Article shall be construed to prohibit the parties from using, by mutual 

agreement, other forms of alternate dispute resolution, including mediation or binding arbitration, 
to reach a settlement on any of the issues included in the collaborative law agreement. The parties' 
attorneys for the collaborative law proceeding may also serve as counsel for any form of alternate 
dispute resolution pursued as part of the collaborative law agreement. (2003-371, s. 1.) 

§ 50-79. Collaborative law procedures surviving death. 
Consistent with G.S. 50-20(1), the personal representative of the estate of a deceased spouse 

may continue a collaborative law procedure with respect to equitable distribution that has been 
initiated by a collaborative law agreement prior to death, notwithstanding the death of one of the 
spouses. The provisions of G.S. 50-73 shall apply to time limits applicable under G.S. 50-20(1) for 
collaborative law procedures continued pursuant to this section. (2003-3 71, s. 1.) 

§ 50-80: Reserved for future codification purposes. 

§ 50-81: Reserved for future codification purposes. 

§ 50-82: Reserved for future codification purposes. 

§ 50-83: Reserved for future codification purposes. 

§ 50-84: Reserved for future codification purposes. 

§ 50-85: Reserved for future codification purposes. 

§ 50-86: Reserved for future codification purposes. 

§ 50-87: Reserved for future codification purposes. 

§ 50-88: Reserved for future codification purposes. 

§ 50-89: Reserved for future codification purposes. 
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Revised Rules 

Oack ,to n:vlscd rule search 

<< Prtivlous nulo 

Client-Lawyer Relationship 

Rule 1,l Scope Of !{epresenlatlon ond Allocation of ~uthorllV bolween Cllont and Lawyor • 

Print rule 

Naxt Rola>> 

(a) subJectto paragraphs (c) and (d), a lawyer shall abide by A (llent's declslonsconcemlll(l lhe obJecUves ot 
~~1esrntauon and, as required by Rule 1.4, shall corl>ulfwlt/1 me pleilf il§ tli tM m!iaos 6\i Mllffi ln•V ard to be pursued. 

lowycr ma'( take such acllon on behalr orthe.clienl as'ls 1/npliedly autho~xed to carry out the repr05ent,itlon, 
(1) A lawyer shall atlde by a client's decision whether to settle a matt,r, In a crtmlnal case, the lawyer shall abide 
by the client's decision, 'arterconsult>Uon with the lawyer, •• t<, a plea to be entered, whothet to wal-/ejury tdal 
and whether the Client wlll testlty. 

(l) A lawyer does not vlolatc this rule by ao:edlng to reasonable requests ol opposing coun,el that do not 
prejudice the rights of a cllen~ by betng punctual In fulnlllng atl professional commllments, by avoldl119 ot!'cnslvc 
tacttcs, or by treating with courtesy and con,ldcratlon ■ II persons Jnvolvcd In the Jegi,f process. 

(3) In the rcprcscntntlon or a client, a lawyc, may exe1tlso t•• o< hO' profosslonal Judgment t<> waive or r,,11 to 
·assert• right or posltlon of the client ' 

(b) A lawyer's n,presentatlon of a client, lndudlng represcntallon by appointment. do .. not constltote on endor,ement or 
the client's polltJcal, economic, social or moral views or acllvlUes, 

(c) A lawyer may llmltthe scope or the reprcoentatlon lrthe llmltatlon Is reasonable under the clrcumstMce,, · 

(d) A lawyer shall not colJllscl a cllentto engage, or assist a client, Ill conduct that the lawyer knows\.< crlmlnal·or 
fraudulent, but a lawyer may dJS(uss the legal conseQUenccs of any proposed course of conduct with a cllent and moy 
counsel or assl•t a client to make a good faith •lfort to <letermlne the valldltY, scope, meaning or application of the law. 

Comment 

A/Torntlou of Authorl!y beMeon Cllont aM Lawyer 

[11 Paragraph (a) confers upon the client the ulUma\c authority to determine the purposes to be served by legal 
representatton, wl!llln the llmltskllijosed bY law and the /aV<yer'sprolesslonalobllgaUons, lhe decisions spocined In 
paragraph (a), such as whether to settle a civil matrer, mu•t also be made by the client, sec Rule l. ◄ (a)(l) ror the lawyer's 
duty to communicate with the client about such decisions, With respect I<> the mean~ by which the dlent'sobJectivos arc to 
be' pursued, the lawyer •h•ll conS\llt wlUI the client•• requlrod by Ruic l,◄(a)(l) and may t.ika such acllon as Is lmpllodly 
auU,orlzcd to carry out the represimtaUon, Lawyers are eocouraged to treat opposing counsd wkh court,,S)' and to 
coooerate with oaooslna counsel when It will not on:ventor unduly hinder the P1Jr6Ult orthe obf«:Uva or the rtorcsenlfttlon, 
10 111/S end, a· lawvermay·wa1ve a Hant or fall t1rassort1rpo,10on of a client wlthout jlrst obfiilning the cUent:s consont, for 
example, o lawyer may consent ta an extension or time tor lhe opposln9 partV to nJe pleadings or discovery without 
obt:alnln~ the clhmt'.$ consent, 

[2] On occasion, however, a lawyer aod a Client may disagree ebout the mean~ to be used to accomplish the cNent's 
objectives. Olents normafiy defer to the special knowledge and Skill althelrlowyer With resp•d; to the means to be used to 
accomplish their objecUves, partlcularlywlth rcspecttotechnlcal, l<gal and tactical matb:rs, Convcl5ely, lawyervusually 
derer I.D the cilentrcgardlngsucflquesUonsos tho expcn<e tu belncurnd and concern for third peison5 who might be 
adversely ar1ected, Oca11,1sc or tile varied nature ofthe mattiorsabout which a l•wverand dlent might disagree and because 
the actions In question may lmpllcate the lnterest:s ol a lllbunal or other pe,~ons, this Ruh, docs not prescribe how such 
disagreements are to be resolved, 0Chcrlaw, however, may be npp!cable aod should boconsulh!dby the lawyer, The 
lawyer should also consult with th• cllentandseek a mutually acceptable resolution of tho dlsaoro•rnent. It such ertorts arc 
unovalllng and the lawyer has a fundamental dtsagreemcnt with the client, the lawyer may withdraw rrom the , 
rcprcscntoUon. Sen Rule 1,16(b)(1), Conversely, the client may resolve the dio,1greoment by discharging the lawyer, see 
nule l,l6(a)(3), 

(J] At the outset of a rcprc<nnt;;,tlon, Che cllen~m,y authorize tho lawyer to tllkc ,pecJnc acllon on the client'! behalt 
without further consultaUPf\.. Abs6nt ;i maleHal cJu,m1c In clrcurilstancC$ and subh:c;t to f\µle 1,1, a lawyer m<lV rcJy on •uch 
on advance author1latlon, lhe cllcnt may, howeve:r, re:11oke such aulhor1ty at any ttme. 

(41 In a case In which the dlent appears to be •urrerJng diminished capadty, the lnwyer's duty tq abide by the client's 
decisions Is to be guded by reference to Rulo 1,14, 

Independence from Cl/enf's VleV✓s or A~//vlrles 

[SJ ·Lo gal r~presentallon should not be denied 'to people who are unable to aiTDrd Joo al servlt11s, or Whose cau5" Is , 
a,ntrove,~l•I ot thcsubJectof popular disapproval, oy U1e same taken, reprosenUng a cllentdoos notconstltule approval or 
thn cllen\'s ulr.ws or octlvltfes, 
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Agreements limiting Scope of 1/epresentallon 

{6) To• scope or services to be PJ'Olllded by• lawyer m~y be limited by agreement with the client or by the t,rll\S undo/ 
whlclf i.ue 1dWj't, s SEIV1LC> aie lllduc; ava11au1c w \tit: l.fle'lil, rrtu:h d iawyttr Udb ue1:m ii!!IBUIEO fJY an msarer m 1epun:~ an 
Insured, for example, the ,~presentation may bo limited to mattors related tc tho Insurance coverage, A limited 
repr~S'entaUon may be approprlato because the client has Umltod obJecllves tor the tepru,,ntatfon, In add~lon, the term5' • 
upon whkh n:presontaUon Is undert.iken may exdudespeclffc meanslhatmlghtotherwlsa be used to accomplish the 
dlent'sobJodlves, Such llmlt.lllons may exclude acUons that the cllent1hln~ are too costly or that tlie lawyer regardG as 
repugnant or Imprudent. 

(7) Atthough this llule artords the lawyer and client substantial latitude to /lmlt the representaUon, the llmltilJon must be 
reasonable under the circumstances, If, ror e<amplc, • client's obJecUve Is limlt,d to securtn9 goner al lnformaClon about the 
law theGUent needs In order to handle a common and typically uncomplc~d legal problem, the lawyer and cllent may 
agree !hatthc lawyer's s«,1ccs wlfl be llmll'cd to a b~ol ttlephone consllratlon,such a llmltaUon, howovor,wouldnot be 
reasonable II the time allotted was noc ,uffldent to yield advice upon which tho client could rely, lllthough an agreement tor 
a limited repres,,ntatlon does not exempt a lawyer flom tho duty to provide compoti,nt representation, th• nmll1!lfon Is a 
factor to be co~sldued when detarmlnlng the legal knowledge, sUI, thoroughn~s and prepilrallon raasonably necessary 
ror the representation, Sec Rule 1,1, 

[8] Althouoh paragraph (c) does not require that U,e client's Informed con,.,nt to a llmltod repr,!sontatlon be In wrlUng, a 
spccrlcatlon of the s,:opc of representation wll normally be a necessary part of any written communltaUon of the n>te or 
basis o Ith o lawyer'• fee, See l\v/o i.O(f) for the dellnltlon 'o/ 'Informed consent:,• 

191 All agreomCfltS concerning• laW)le1's represcntaUon of a client must accord with tit" I\UIOS d Profcsslon•I Conduct and 
othor law. See, e,9, , Rules l.l, 1,8 and S,6, 

Criminal, Fraudulent and Ptahlblled Transae//ons 

(10) Paragraph (d) prohibits a lawver rrom knowingly counseftng or ass!Stlng a client lo commit a cr1me Q" rniud, This 
prohibition, however, does not preclude the lawyer trom Qlvlno an honest opinion aboutthe actual consequences that 
appear Mkdy to result tram a client's conduct, Nor does the tact th~t a client vo,s advice In a cou~ of action that Is 
crlmln•I or fraudulent of ltsel/ make a lawyer a party to tho cou111eo I action, There Is a cr1tlcal dlstlncUon between 
prosenU11g an nnaly"1s orlegal aspects or questlooable a,nductand recommending the means by which a cr1mc or fraud 
might be committed with lmpunty, There Is also a dlSUnctlon between giving a client logltlmam advice about asset 
protectlon and assisting In the Illegal or (rauduloot con•oyanco ot assels, 

(J.J.J When the client's course or ,ctloo has already begun and Is contlnUlng, tho lawyer', responslblllty Is espcc1ally 
delicate. lhc lawyer Is rcqured to ayold osslsUng the cltent, tor example, by dralllng or dell~erlnu documents that the 
lawyer knows are fraudulent or by 5llggesttng how tho wrongdoing might be concealed, A lawyer may not continue asslsUng 
a cllentln conduct that tho lawyer orl(lln•IIY supposed w;s legally proper butthen discovers Is criminal or fraudulent. lho 
lawyer must, therefore, withdraw lrom the reprcsentatlon or tho client In tho mattl!r, Seo Rule 1,16(a), In some cases, 
wlthdrawal alone might be lnsutncleot. It may be neces""ry ror tho lawyer to give notice at the toct ol wlthdn>wal and to 
dlsaf!lnnany opinion, document, aNlnnatlon or the Uke, In exb'eme cases, subslanllvo l•I" may require a lawyer to disclose 
lnformatlon relating to the representation to avoid being deemed lo have ass)sted Ille client's crime ortraud, See Rule 1,.l, 

[l1J Where the client Is a nduclary, the lawyer may be charged with special obligatlons In dealings with, benencl~ry. 

(13) Paragraph (d) applies whelhu or not the defrauded party Is• party to the transaction, Hence, a lawyer must not 
participate In a tran>actlon to ertoctuate cr!mlnal or lrnudulcnt avoidance ortaxllablllty, Paragraph (d) do•• not preclude 
undertaking o criminal dcrensc Incident lo • gencr>I retalnerfor legal SC<Vlccs to a lawrul entuprlse, lhe last cbuse or 
paragraph (d) recognlics that determining the validity or Interpretation or a statute or regulation may roqll/ro • couroeor 
action lnvolvlno d!:sobedlttt1ce of the ,t;;aitute or r«iulattan or of the fntetpret•Uon ptact!d upon ft by governmental 
authorities, 

[HJ Jf a lawyer comes to kna.Y orrea<oMbly should kna.Y that a cllent e~pcct• assistance not permitted by the Rules or 
Profcs,lonal Conduct or other law or Ir the lawyer Intends to act Contrary lo the client's lnsbuctlons, the lawv•r must · 
co,>svll with the cllont'regardlng tllo llmltl>Uons on tho lawyer'$ conduct, see Ruic 1.◄(•)(S), 

HISCOI)' Note: Statutol)' AuthOrlty G, 6~•23 

Adopted July 2~, 1997 
/\mended M•rch l, 2003 

liTHIC_S OPINtON NOTES 

CPR 110, An •ttnrncy may not adviso die 
North c,,rollna and conUnuo rcsldanc•. 

!le:ck .a Domlntc:11.n dtvorc11 knoW{ng that the eflent wlll return lmmcdhtte.lY to 

ll.PC 4◄, A closing attorney must follow the lcnde losh1p lostructlon tturt dosing dor.uments be recorded prior to 
dlsbur:scment. 

RPC 108, A lawyer rorthe Insured and tile 1nsurermny no ntervoluntary dl1m1 .. al orthe lnsured's c9unterclalmwlth0Ut 
the lnsurod's consent. 

RPC 118, An atl:omey should not waive the statute or llmlt•Uons w 
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Revised Rules 

Bat:k lo revised rule oearch 

<< Prevlou:, RUio 

Client-Lawyer Relationship 

Ruic 1,4 communication 

(a) A lawyer.hall: 

Print rule 

Next Ruic>> 

(1) promptly Inform th• dlent of any daelslon or d11:umstance with respect to which the client's Informed consent, 
as denned In RUio 1.0(1), Is required by thefe Rules: 

(2) reasonably cnnoultwlth tM client about lhc means by which lhc client's objectives arc to be accomplished; 

(3) ke~p the cllcnt reasonably lnl'ormed about the ,tatus or the matte.-; 

(4) promptly comply with rea&onable requests for Information; and 

(5) consult with the client about any relevant limltaUon on the lawyer's conductwhon the lawyer knows thot the 
client expects asslstanca not permitted by the Rulos or Prorcsslonal Conduct or other law, 

(b} A lawyer shall explain a matter to the extent reasonably necessary to permit the dlcnt to make Informed decisions 
regarding the representation, 

Comment 

[J.] Rensonable communication between the lawyer and the client Is nccc,sary ror the cllcntcffectlsely to porUclpate In the 
reprcseotallon. 

Cammun/c;,t/ng with C//tnt 

(2] 1r these Rules requ)re that a portlrular (!cc1slon about the representaUon be made by the ,llent, paragraph (a)(l) 
requires that the lawyer promptly consult With anti secure the client's consent prior to taking action unless prior discussions 
with the dlent have resolved what acUon 11te client wonts the lawyer In take, For example, a lawyer who receives (ram 

opposing counsel an orf~ror ,ettlemcnt In a civil controversy or a proffered pk,e bargain lo a trlmlnal case must promptly 
Inform the cllcl)t or Its substance unless the client has previously Indicated that the proposal wnl be acceptable or 
unacceptable cir has authorltcd the lawyer to accept or to rcfcct the orfcr, Sae Ruic 1.2(a), 

(:3] pf,llrU9niPh (0i)(Z) requlrc:i U1c towyrr to consult with tho dlc:nt llbout: tifle mon.s lo ti• us~d·to n~comensh the dh:nt':s 
Ahfectlvesiln some situations -depending on both the Importance ol the action undcrconskloratlon and the l'Caslblllty or 
consUIUng with the cMcnt - lhls duty will n:qulre consultation prior to taking ~ctlon, rn other c~cumstancH, :;uc.h a$ durlna a 
trial when an Immediate decision must be made, the exigency or the situation may rcqulr<! the lawyer to act without p~or 
con9-1lrat1on, ln •uch cases the lawyer must nancthclcss act' reasonably tu Inform the dlent or acvons the lawyer ha~ laket1 
on the client's behalf, /\ddlllon•lly, pon,graph (•)(:J) require• that the lawyer keep the client reasonably Informed about the 
status of the malt<r, such as slg,,lncant dovclopment-s atrectlng the Urning or the substance or the represcnt.>tk>ll, 

(-1) A lawyer's rcgUlar communleatlon With clients WIii rnlnlml:te the occa!'.lons on which a d(ent WIii need to ((quest 
Information concerning the repre,cntatlon. When• client m•kcs a reasonable rcq0cst for lnformallon, however, paragraph 
(a}(◄) rcqufrcs prompt c-ompllonc:e. wJth the request, or tr iii prompt reiponse fs not rcaslble, that the lawyer, or ii mombtr 
or the lawyer's stall', acknowledge receipt of the request and advise the client when a rupa115c may be expected, A lawyer 
should address with the client h<m the l~wver and the client will communicate, and shoukfYCspond lIJ or acknowledge cUcnt 
comnnmlcattons tn .1 reasonable and timely manne.r .. 

(5) The ellent should have sumdent ln(ormatlon to participate Intelligently In decisions concerning the obJccUvcs or the 
repre.scntallon andthemcans by Which t~ey arero be pursued, to the extent the cllentls wUllnu and ablcln do so. 
Adequacy or communlcaUon depcnlls In part on the ~Ind of advice or assistance that Is 1/lvolVed, for example, when there Is 
time to explain a proposal made In a negotlatl<ln, the lawyer should review all Important prav1s1onsw1t1t the cllent beron, 
prnceedlna ti;, ao aurcemcnt, Jn llllaallon • lawyer should •~•In Uie general otratcgy and prospects of,wcccss and 
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ordfnartfy ~hould consult the client on tactics that are Nkely to result In ,lgnlflcant expense or to Injure or coerce others. on 
the other hand, P lawy.er onJlna,ly wlll not~ ekpccted to describe trial or negollatlon stnttooy In detaU, Th• guldl119 
principle Is that the lawyer should Mmt reasonable client ekpectattons for lnl'onnatlon consistent v1llll lhe duty to act In the 
cllent's best Interests, and the client's overall requirements as to the d!aractcr o/ r<p,uentatlon, ln certain circumstances, 
such as when a lawyer asks a client to consent lo a representation a/reeled by a conntct orlnterest, the client must olvc 
lnrormcd consent, as dellnecl In Ruic l.Q(t), ' 

[6) Ortllnarlly, lh~ Information lo be provided Is that appropriate /or~ dlentwho Is • comprehending and responsible adult. 
'However, fully lnformlno the cllcnt according.Ip this standard m~y be lmprocllcable, for el<ltmple, where the client Is a child 
or surfers from diminished capacity, See Rule 1,14, When the <ll~nt ls an org•nlratlon or group1 It IS often ltrtpo,slble or 
Inappropriate In Inform every oncotlts members about Its leoal affairs; ordlnu1Cy, the lawyer should address 
communfcattons to the appropriate offldals ol the oroanlzaUon, See Rule 1,13, Where many rouHne matters ore Involved, a 
system o t llmltl:!d or occasional reporting may be arranged With the cllcnt, 

Withholding Information 

(7) ln some drcurrutances, a lawyer may bo Ju.tt0ed In dclaylng transmf,o!on of Information When the client would be llkelv 
to react Imprudently lo an Immediate communluillon. Thus, a lawyer might wllhhold a psychiatric diagnosis or a client 
when the eKamlnlng psychlatrl1l Indicates that dls<losurewould harm the die,,~, AlawYermay not withhold Information to 
serve the lawyer's own Interest or convenience or lhe Into rests or convenl•na, of another pen.on, Ruleo or covit orders 
governing lltlgallon may piovlde that lnrormaUon supplied to a lawyer m•V not be disclosed to the dlent, RUie J,4(c) dlrccts 
compliance with such rules or orders, 

History Note: Statutory /\Ulhorlty G, 8'1-23 

Adopted July 2•1 1 1997 

/\mended March l, 2003; Od<iblf' 2, 2014 

RP 4B. Opinion outllncs professional responslblUtles of lawyers lnv~ved In o law Orm dlssolullon, 

attorney employed by tl1e Insurer lo rep,.,sent the Insured and Its own fnt,orests may not send the Insurer a 
letter on heh or the Insured demanding settlement within the policy limits but must lotorm Insurer of lnsurcd's wishes, 

rcprcsenlfn9 bo~h the Insurer and the Insured need not surrender IQ the Insured copies of all 
correspondence cone• Ing the case between hctsetrand tho lnsun>r. 

RPC 99. A Jawydr may tack to an eKIGllng Ullo Insurance poNcy II such Is dlsclo!ed io the client prior to undertaking the 
rcprcsenb3Uon. 

RPc 1U. An attorney retained bV • lllty /Muter ID de rend Its Jn,uied m•Y not advise Insured or lnsu,er room/In~ the 
plalntllf's offer to limit the Insured', Uabl in exch•nge for con.&enl to •n ,mendment ol the complaint to add• punitive 
damages claim but must communicate lhe osal to both clients, 

IWC u:z. An attorney retained by an Insurer to end It. Insured moy not •dvlse ln•ur<:r or Insured regarding tho 
plalntltt's offer to limit the fn,Ur•d's ttablllty In excha c for an admission of llablllty but must communicate the proposal to 
both cilertts, 

RPC 129. Prosecution and de/ense altor,i,.y.s may negotiate p agreements In which appellate and p09t,convlctlon nghts 
are waived, except In rcgottl to allegatlons of lncM:ctlve ~sslstan or (Ounsel or prosecutorlal misconduct. Oe!ense 
attorney must eKplaln the con~quencc< ti> the client. 

RPC 1S6, An ottorne.v who has been n:talned by an Insurance company to prc,e.nt an ln:iurcd must Inform and ~dvtia lhe 
Insured to th• degree nece55a1y for tho Insured lo make Informed dedstons • ut Mure ropresontllllan when the lruu™ce 
company pay~ r. enl!n, cov•raoo and Is released fi·om further llablllty or obll9aU tu partlclpoto In the delen•• under the 
provisions or N.C,G,S, 20•279,21(b)(◄). 

IIPC 172, A lawyer retained by an lnsul'l!rto defend I~ lruurcd Is not required to reProson the Insured on a compul•orv 
counterclatm provided Ute lawyer apprises the Insured or the counterclaim In sufflclont Ume t 

99 Parmol ethl~s opinion 12, Opinion rules lli~twhcn a lawyer appe1rt with a debtor it a meet! 
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Revised Rules 

Unck ta revised rule se1>rch 

<< Previous Rulo 

Counselor 

Rule 2,1 Advisor 

P~ge 1 of l 

Print rule 

Next RUio >> 

In represonUng a client, a lawyer shall exercise Independent, professional Judgment and rC11der candid advice. In rendering 
advice, a lawyer may refer not only to law, but also to other considerations such as moral, economic, sodal, and poUtlcal 
factors that may be relevant t.o the client's ;ftuaUon, 

Comment 

Scopa of Advice 

fl) A client IS entitled to straightforward advice expressing the lawyer's honest aoses•m•nt. legal odvlce ol\en Involves 
unpleasant /acts ond allernallves that a client moy be disinclined tnconrront. in presenUn11 advice, a lawyerendeavors t.o 
sustain the client's morale amf may put advice In as acceptable a fontl a, hanesty permits, However, a lawyer should not be 
deterred from nlvln9 candid advlco by the prospect that the advli:e will be unpalatable to the dlent. 

(2) Advice couched In narrow legal terms may be o/ llt\le va·lue to a client, especially where practical constderauon• such as 
cost or ~son other people arc predominant, Purely technical legal advice, therefore, ~n sometlmes be lnadeqtJate, It Is 
proper tor a lawyer to refer to relevant moral and ethical considerations In 9ll1ng advice. Although a lawyer Is not a rnonil 
•dvlsor as ,uc11, moral and emlcal consldera~ons Impinge upon most legal questions and may declslvcly lnfiuence how the 
law will be applied, 

(3) A client may expre,sly or Impliedly ask the lawyer fur purely technical advice, When such a request Is made by a client 
oxpertenced In legal matters, the lawyer may accept lt at face value. When such a requen Is made by a client lnexperlenc<!d 
In legllf matters, however, the lawyer•~ rospat\'lblllty as advisor may Include Indicating that more may be Involved than 
str1clly legal considerations. 

["1] Matters that go beyond strictly legal questions may also be In Hre domain or another profession. family matters can 
Involve problems Within the professional cornpeh:nce or psychllltry, <Nnlcal psychology, or social work; buslne5'.I matters can 
lijVolve problems within the competence of the accounung profession or of nnanclal specialists, Whore con&ultatlon with a 
prot .. slonal In •nother nctd Is ltsclr something a competent lawyer would recommend; the lawyer should make such a 
recommendation, At the same tfme, a lowyer's advice at Its best orten consist; of rccommClldlnQ a course al ~ctlon In lhe 
ta.ca of conn!ctlng rccommendMlons of e:i<pe1t~. 

[SJ In general, a lawyer Is- not expected to give &d\llca. untn a,;ked by tile tllcnt. Jh,wovcr, whan a lawyer knows that D client 
propascs a course ol action thl>t Is likely to rosult In substanUal advcm, le<ial con••quences to the cNent, lh• lawyer's duty 
to the client under Rule l,1 may rcqulm lho\ Ille lawy,r otter advice Ir the client's cour~e al action Is related to the 
1cp1<scntatlan. Slmflarfy, when• ma tier ls likely to Involve lltlgaUon, It may be necessary under ~le l,◄ lo Inform lhe 
dlent of forms ol dispute resolution that might constltute reasonnble akernatlves to lltlgallon. A lawyer onJlnarUy has no 
duty to lnltlotc lnvesUgallon ol a client's •!fairs or to give advice that lhe client Ila• Indicated 1, unwanted, but a lowycr may 
Initiate advice to a client when doing so appeat$ to be In th• client's Interest.· 

Hlstor/ Note: Statutory Aulhorlty G. 64•23 

Adopted Jutv 24, 1997; Amended March 1, 2003. 

,llack 10 revls~rl rull• soarc:h 
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Print opinion 

Nellt Opinion >:--

Parllclpalfon in Collahoratlva Rosolullon Proccs5 Requlrlna Lawyer lo Agrco to limit Puturc Coult 
Rcpresonlntlan 

Opinion rules that a lawyer may participate bi a non-profit organlia//on that prumotes a cooperat/Ve method (or reso/11/ng 
family l~w disputes although the dlenc Is required lo make full disclosure and the l~wyer Is required to wfthdf!lW before coU/t 
proceedings commence. 

Inquiry #lf 

Several lllwyer.. from d/ffere,it law Orms would /Ike lo start a non-profit organ/wt/on (the "CFi Organization'} to promote the 
use of a process railed •collabo,at/ve family law• lo fadl/tate the resolution of domestlcdlrputes lh/rJllah non-adversarial 
negotla/Jon. 11,e goat ol tne collobonlflve @ml/y law prucess Is to avoid the nfl91'1/Ve economic, social, '1nd emol/onal 
consequences ofptntracted IJIJgat/on by using coope,a/Jvcnauotfatlon and problem solv/ng, ln the •mur-waymoetlnas" to 
ne9ol/ale a settlement, each spouse 11 represented by a lawyer of his or her choice provfdod the lawyer ls t,afned In and 
dedicated ta the process ol co/11,borntlve (a,n//y low, A spouse who wants lhe CFL Drgantratton It> fac//llale ~ co/labof!lllVe 
faml(y /aw process may t,,, represented by• lawyer who Is not a member of the organlzat/on provided the lalV'(er Is 
commltl'ed to the p10cess. /lowevei; It rs ,mtldpaled that In the ma/orlty of cases, both the husband and the w/ft1 w/11 be 
represanted by /awye,:s who are members oflh• Cf/. organ/111tlon. £ach spouse agrees topayhls or her own kgal foes. A 
lawyer pa11/clpatlng In the process, fnc/ud/nga member of CFL Organlratfoq, recelves all compen:rallon for legal 
rep1esentatlon (((Jm his 0rhtlrcllont. 

I 

Mi,y ,,_. /a,vyer who Js a mamber of //le CFL Org,,nlratlon n:proscnt a spouse In a collaborative f;,m//y law process II ano//Jer 
memberotr/Je organw,uon rep,esents the othonpou,o7 

Op/nfan 111: 

Yes, pruvfded both lawyers de/r::rmlne that thelrp1afesslana/ Judgment an behalf of their rospactlvo cl/ants w//1 not be 

lmpa/rnd by thelrte/atlonsltlp to the other /awyertb,ough the CFL Organ/ration, and both clients consent to the 
1ttpros1mtollfon ofl.er consu/1:JJ.tlun. see Ruic J.7(b). 

Inqu/ry#;J.1 

To /111ther the goal of avoiding 1/tlgat/on, the lowyer.r must agree lo limit their ,.,presentation of lho/r rcspec/Ne cl/ants to 
,cpf"<Jscntal/on In the co/h,botatlve fDmlly IAW ptoCtJS.$ and lo wllhd,aw fJ'Om represent..:Jtlon prior to cou1tp1occ~dlngs, MJ:ty n 
lawyer ;,ska c//cnt lo ,ureo, In advance, to this 1/mllatlon on the lawyer'., fe9af se/V/ces7 

Opinion II;{: 

Ye$, Rule 1.2(c} perm/ls a lawyer to llmlt Ure ·objectives o/ a repnsentat/on 11 the client consents after consult al/on. 

Inquiry #3: 

The CFL Otpan/tatlon wants lo pub//sh 4 brothurt. desorib/ng the pror:es:r ot co//aborallve f~ml/y law and~ d/ffcrenco~ (rum 
/11/gat/on·and other methods of tvoMng disputes, May th• bmc:huta /ntlud• the names of the /awrars who are members or 
tlla C/'L organJ.<atlon and provide a de•ctlpt/on of th•lr ttu/n/ng apd their camml1mont to the process? 

Opinion #31 

Yes. As a comm~nlcal/on a/Jout /awy~ts and tht:Jr legal serv/Cos, tho bmhurr: must wmplr with rho Rule$~( Ptofeu/on~I 
Can/Ju~ lnc/ud/ng the dUty to be truthful and not misleading, SM Rulo 1,1. 

http://www.ncbar.com/ethics/ethics.nsp 8/10/2015 
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Inquiry #41 

/>fijy a lawyer representing a spou;e conli!ct lhc other spouse, I( not reprcscnred by tounse~ lo p1opose the use of the 

co//aboratfve famt/-t law process and, If Interested, to recommend contacting another member of the CFL Organ/radon, or 
another lawyer trained In collaboiatlvc famny /awl May the lawyer send the opposing party a copy of the en 0rgMkiftfon 
brochunl and other Informal/on about/he process? 

Opinion #41 

\f1Y...-, provided there Is lull dlsdosure of/he lawy,ir's relallonshlp lo the CFL OrgMlntlon und the tawyor compiles w/111 the 
l!mlflltlon$ on commu'!lcat!ons w/Jh unrepresentod pe~ons set forth In Rule: 4,3. This communication Is not a prohibited 
so//dtallon II the ktwyerw//1 receive no llnandal benefit from the CFI. Organ/1al/on as a ,~sµ/t of the other spouse's 
employment o( another Cfl lawyor. See Rule 7,J(a). Nevertheless, the ta,vrer may not gfv,, advice to the ume:pre~ented 
spou,;e other than the advice to secure counsel. See Rule 4,J(a). Such advice mwt be general: lhe lawyer may not refer the. 
unreprosontt:d spau,;q lo ,1 spe,1/}c lawyer but moy provide• 11st of lawyers who ascribe to the collabarallve fa"JIIY law 
process, Moreover; the lawyer may describe the col/aboraUve faml/y /aw proo:,ss In communications Wllh the 1N1represented 
spouse but the lawyer m6y not give the unrepresented spouse arfv/ce about lhe bene(/ls or risks of the process (or the 
un,~presented spouse, 

Inquiry #St 

The col/abo,aUve (11mlly klw process requlms both spousos to agree to dlsdose voluntarily al/ assets, Income, c/ebts, and . 
other /r,(ormatfon necessary for both parlles to maka Informed choices. Is It a vfolatlon of the lawyer's duty of competent 
representation to encourage a d/ent to paltldpale In the process and lo disclose such Information voluntatl/y? 

Opinion #51 

In order that the dlent may make an Informed decision about participating ii the p1ocess, the lawyer must use hf,; or her 
proresstona/ Judgment to anafyze the benefits and risks for lhe cHent In participating In the col/aborat/ve (ilmlfy /aw process, 
taking the dlsc/osure requirements lntp cons/dorallon, and advise the client •r:conf/ng/y, See Rufo J,J. and Rule JA(b). 

Inquiry 116: 

Jn a court proceedklg, adultery may determine a cl/on/':; rfght to alimony, May a lawyer represent a cl/ent In the co//aboratt,e 
fam//y Jaw process If lh• dtsclosur" requirements tor lhe piocess permit wllhho/dlng of lnform,/ion about adUitery despite the 
!}Uleral po/le}' of full disdosu,,.? May a 1,wyer ropr0$<nt 4 d/ent /rl tho proc,ss if the disclosure requ~men/S rtJqutre the 
dlsc/osure of tnfonnatfon abor1t adultery even It It may bo detrlt1J011t/!f to tho d/sdoslng party? 

Opinion #6t 

\(JA lawyer may repres~nl a client Tri tbe co/laborauvo family iaw process If It Is In lhe best Interest of /he d/ent, the cJl•nr 
has made Informed dec/J/oµs about the n,p.--.,;entat/on, tho disclosure roqulrement:s do not rnvolvo dishonesty or (rdud, and 
al/ parlles undeistand and agr,e co the ~ed/tc disclosure requirement~. Beforr, represonlfng a client In the colfaboral/ve. 
f.Jmlly /aw proce.u, the la,,yer must examine the tolJ>/lty oflhe <lluallon and advise Iha c//entof the b,nents and rhks of 
parlfc/pi1/lon In the col/aborattvo ramify hiw process Including the benefits and risks ol making and rect!tvlng certain 
duc/osures (or not receivltlg those disclosures), sec Rule JA(b), \f.., 
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Virtual Law Practlca and Unbundled Legal Sorvlcea 

Print opinion 

Nollt Opinion >> 

Opinion· Bddroas11s ethical concoms raised by an /11/ornol-basad or vlrfllol /aw procllco end IM provision of 
unbundled /egef services. 

Inquiry #11 

Law Firm markels and provides legal seJVlces via the Internet under lho name Virtual Law Firm (VLF), Vl.F plans 
to o!(er and dellver Its sel'/lces excluslvely over the Internet. AH communlcallons lo the virtual law practice are 
handled lhrough email, regular mall, and the lelephone. There would be no (ace-to-face consollallon with· the 
client and no olf/ce In which to meet. 

May VLF lawy'era rnalnlaln a vlrlual law praclice? 

opinion #1: 

Advenlslng and providing legal 6!31'/lces lhrough !ho Internet Is commonplaco today. Most law firms post websites 
as a marketing tool: however, this opinion will not address passive use of lhe Internet merely lo advrnlse legal 
services. Instead, the opinion explores use of the Internal as an exolusive means of promoting and del(verlng 
legal services. Many lawyers already use the Internet to o/fl!r legal services, answer legal questions, and enter 
Into client-lawyer relallonshlps. While the Rules of Profasslonal Conduct do not prohibit lhe use of the lnlernet for 
lhese purposes, !here are some key concerns for cyberlawyers who use Iha Internet ae Iha foundation of their law 
practice .. some common pitfalls Include 1) engagng In unauthorized practice (UPL} In other Jurtsdlctlons, 2) 
violallng ad\lerllslng rules In other jurlsdlcllons, 3) providing competent representallon given the llmllQd ollenl 
contact, 4) creallng a client.lawyer rolatlonshlp wllh a person !he lawyer does not Inland lo rl)present, and Ii) 
protecting client confidences, ' 

AdvarUslng and UPL concerns are endemic to the vltlual law pracllce. Cyberlawyers have no control over their 
large! ElUdlence or where !heir marketing Information wm be viewed. Lawyers who appear to be sollclUng clients 
from other slates may be asking for lroublo, Soo South Carolina Appellate Court Rule 418, "Advertising and 
Sollo!latlon by Unlicensed Lawyers" (May 12, 1900)(requlrlng lawyers who are not licensed lo pmctlce law In 
South Carolina but Who aeek polenUal cllents there lo comply wllh the adverllslng and sollcltaUon rules that 
govern South Carolina lawyers), Advertising and UPL restrictions vary from 5late lo stale and lhe _level of, 
enforcement varies as weU. Al a minimum, VLF must comply with Norlh Carolina's advertising rules by Including a 
physical o(flce address on Its website pursuant to Rule 7.2(c). ri addition, VU' should also Include lhe nami> or 
names of lawyers prlmarlly responsible (or the weballe and the Jurlsdlcllooal !Imitations of Ille practice. Likewise, 
virtual lawyers from other Jurisdictions, who acllvaly sollcll North C,irollna clients, mu~t comply with North 
Carolina's unauthorized pracUce restricllons. Sea N.C. Gen, Stal. §84--4. 2, 1. tn addlilon, a prudent lawyer may 
want to research other Jurisdictions' reslrlollons on adve1tlsln9 and croes-b9rder practice to ensure compllan<1e 
before aggressively marketing and providing 1o·gal services via the Internet. 

Cyllerlawyers also tend lo have more llmlled conlacl wllh 60th proepeollve and current clients. There wUI rarely. 
bo exlended communications, and most oorrespondence occurs via email, The quesUon becomes whether this 
llmlted cont<lct wllh !he client affects the quality of the•lnformatlon exchanged or lhe ablllly of the cyberlawyer to 
spot, Issues, such as conmcte ot Interest, or to provide competent represtmt~tlon, Soll gonomtty Rule 1, 1 
(rf3qulrlng compelent representation): Rule 1.4 (requiring_ reasonable communication between lawyer and cllent). 
WIii the cyberlawyer take the same precautions (I.e., ask the right quesllons, ask enough questions, run a 
thorough oonlllot11 check, and auffialantly e><plal11 the nature, and eoope of the reproaontaUon), when 
communications cc.our and lntbnnallon Is exchanged through emeM? 



Whlle lhe Internet Is a loo! of convenience end appears lo re5pond to !he consumer's need for faat sohilona, lhe 
cyberlawyer must attll dellver compalent representation, To this end, he ors he should make every effort lo make 
the same Inquiries, lo engaoa In U1a same level o/ comtnunlcatlon, and lo lake the aerne precautions as a 
competent lawyer does In a law offloo setting. · 

Noxl, a virtual lawyer must ba mindful that unintended client-lewyerrelaUonf!hlps mey arise, even In the exchange 
of email, When specific legal advice Is sought aoo given. A client-lawyer relallonshlp may be formed II legal advice · 
Is given over the telephone, even !hough the lawyer has netther met with, nor ,glgned a repreeenlalton agreement 
wllh !he cllenl. !:mall removes a client one addll!onal step from the lawyer, and I\'$ easy to forget that an email 
exchange can lead lo a cllenl-tawyer relaUonshlp. A lawyer should not provide ijpeclf1o legal advice lo a 
prospective cllant, lliereby in~iafing a clfent-lav,yer relaflonshlp, wflhout first determining what Jurisdiction's law 
applles (to avoid UPL) and running a comprehensive confllcls a~alysia. 

Finally, cyberlawyers must 1ake reasonable precauttons to protect con/idenllal lnformalfon trammllled to and rrom 
lhe client. RPG 215. 

Inqulty #2: 

VLF offers Its legal services lo prose llllganls and small law tms seeking lo oulsourca apecfOc taliks. VLF alms 
to provide mora affordable legal aervlooa by offering an array of "unbundled" or discrete task ~eiv[cea. Unbundled 
services are legal services that are limited In scope and presented as a mljnu of legal service opllons from which 
the client may choose. In this way, lho client, with aslllslan~ from the lawyer, decides the oxlBnl lo whloh he or 
she will proceed pro 80, and the extent lo which ho or she uses the services of a lawyer. Examples of unbundled 
seNlces Include, but are not limited to, documoot drafting assistance, document review, representation In dispute 
resolution, legal advice, oaso evafuatlon, negoUallon counseling, and llllgatlon coaching. Prior to representallon, 
VLF wla ask th.it the prospective cffent sign and return I\ !hilted scope of representation agreement. The 
agreement wfll Inform lhe prospecllve cnent !hat VLF will not be monitoring the status ofthe cllent'scase, will only 
handle (hOQe rnallers reque:;ted by lhe clhint, and will not enter an appearaooe on behell,of the cffent In hie or her 
case. 

May VLF lawyer1, offer unbundled services to clients? 

Oph:1lan #2: 

Yes, Ir VLF lawyers obtain Informed coMent from lhe ci[iints, provide competent represenlallon, and follow Rule 
1.2(c), The Rules o( Professional Conduct permit lhe unbundling of legal services or llmlled soope represenlaUon. 
Rufe 1,2, Comment6 provides: 

The scape or services to be provided by a lawyer may be limited by agreement with the cllent or 
by the tenns under which the lawyer's services are made nvallable to the cllent8S,A llmlted 
represen~tlon may be appropriate because the client has limited objectives for the 
representation, In addition the terms upon which representation Is undertaken may exclude 
specific meZ1ns that might otherwise be used to accomplish the client's objectives. Such 
limitations may exclude actions that the cllent thinks are too costly or that the l11wyer regards 11s 
repugnant or Imprudent. 

Rule 1.2, comment [71, howi,ver, makes clear lhal any effort to llmll the scope al representation must be 
reasonaijfe, and sllll enable the lawyer lo provide competent represenlaUon. 

Although this Rule affords the lawyer and client substantial latitude to limit the representation, 
the limitation must be reasonable under the circumstances. lf, for example, a cllent's objective Is 
llmlted to securing general Information about the law the client needs In order to handle a 
common and typically uncompllcated legal problem, the lawyer and ~llent may agree thnt the 
lawyer's services will be limited to a brier telephone consultation, S\tCh a nmltation, however, 
would not be reasonable If the time allotted was not sufficient to yield advice upon Which the 
client could rely. · 

VLF's weba[te llsts a menu of unbundled services from which prospecllve ctlenli lnay choose. Before undertaking 
repiosenfalrori, lawyers wilh VLF mus! disclose exaclly how the representation wm be lln,led and whal se1viceij 
wlll nol be performed. VLF lawyers Musi also m~e an fndependentjudoment as·(o whaf lhnlted set'lkles ethically· 
can be provided under th.a clrcum~tances and $houh1 discuss wflh {he client {he.risks and advantages of llmlled 



scope representation. It a cllent chooseo a single :llllVica from the menu, e.g., llllaallori counaellng, but the fawyer 
believt'ls the llm[lallon Is unreasonable or addlllonal seivfc.ed will be nacessary to r8presont Iha. ollent oompatontly, 
Iha lawyer must so advise the cllenl and decllne lo provide only lhe llmlled representation. Toe decision whelher 
to offer limited services mu5t be made on a caae-by•ca3e basis, making due lnquhy into lhe faol5, takfng :Oto 
ac<;ount the natura and complexlty of the matter, as well as lh e sophlsttoat!on of the cllent.1 

Endnote 

l, The ABA Standing Committee on the Defivery or Legal services has created a website 
encouroglno the provision of "unbundled" legal services and assisted prose representation. The 
Standing Committee believes unbundling ls an Important part of making legal services avallable 
to people who could not otherwise afrord a lawyer. The Website has also has compiled a·llst of 
state ethics opinions addressing limited scope representation. See 
www ,abanet.org/!ega lservlces/dellver/delunbund,html 
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SESSION LAW 2020-65 
HOUSE BILL 32 

AN ACT TO ENACT THE UNIFORM COLLABORATIVE LAW ACT, AS 
RECOMMENDED BY THE GENERAL STATUTES COMMISSION. 

The General Assembly of North Carolina enacts: 

SECTION 1. Chapter 1 of the General Statutes is amended by adding a new Article 
to read: 

"A1ticle 53. 
"Uniform Collaborative Law Act. 

"§ 1-641. Short title. 
This A1ticle may be cited as the Uniform Collaborative Law Act. 

"§ 1-642. Definitions. 
The following definitions apply in this Article: 

ill Collaborative law communication. -A statement, whether oral or in a record, 
or verbal or nonverbal, that does all of the following: 
a. Is made to conduct, participate in, continue, or reconvene a 

collaborative law process. 
b. Occurs after the parties sign a collaborative law participation 

agreement and before the collaborative law process is concluded. 
ill Collaborative law paiticipation agreement. - An agreement by persons to 

participate in a collaborative law process under this A1ticle. 
ill Collaborative law process. - A procedure intended to resolve a collaborative 

matter without intervention by a tribunal in which persons do all of the 
following: 
a. Sign a collaborative law participation agreement. 
b. Are represented by collaborative lawyers. 

ill Collaborative lawyer. - A lawyer who represents a patty in a collaborative 
law process. 

ill Collaborative matter. - A dispute, transaction, claim, problem, or issue for 
resolution, including a dispute, claim, or issue in a proceeding, which is 
described in a collaborative law participation agreement. 

.(fil Law firm. - Any of the following: 
a. Lawyers who practice law together in a partnership, professional 

corporation, sole proprietorship, limited liability company, or 
association. 

b. Lawyers employed in a legal services organization. or the legal 
depaiiment of a corporation or other organization, or the legal 
department of a government or governmental subdivision, agency, or 
instrumentality. 

ill Nonparty pa1ticipant. - A person, other than a patty and the patty's 
collaborative lawyer, that participates in a collaborative law process. 
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ill Party. - A person that signs a collaborative law paiticipation agreement and 
whose consent is necessa1y to resolve a collaborative matter . 

.(22 Person. - An individual, corporation, business h·ust, estate, trust, paitnership, 
limited liability company, association, joint venture, public corporation, 
government or governmental subdivision, agency, or instmmentality, or any 
other legal or commercial entity . 

.ClQl Proceeding, -Any of the following: 
ili A judicial, administrative, arbitral, or other adjudicative process 

before a tribunal, including related prehearing and post-hearing 
motions, conferences, and discovery. 

b. A legislative hearing or similar process. 
ill)_ Prospective party. - A person that discusses with a prospective collaborative 

lawyer the possibility of signing a collaborative law participation agreement. 
ill). Record. - Information that is inscribed on a tangible medium or that is stored 

in an electronic or other medium and is retrievable in perceivable fo1m. 
illl Related to the collaborative matter. - Involving the same transaction or 

occurrence, nucleus of operative fact, dispute, claim, or issue as the 
collaborative matter. 

ill.)_ Sign. - With present intent to authenticate or adopt a record to do any of the 
following: 
ili Execute or adopt a tangible symbol. 
b. Attach to or logically associate with the record an electronic symbol, 

sound, or process. 
@ Tribunal. -Any of the following: 

ili A court, arbitrator, administrative agency, or other body acting in an 
adjudicative capacity which, after presentation of evidence or legal 
argument, has jurisdiction to render a decision affecting a patty's 
interests in a matter. 

b. A legislative body conducting a hearing or similar process. 
"§ 1-643. Applicability; restrictions. 

ill Except as provided in subsection (b) of this section, this A1ticle applies to a 
collaborative law participation agreement that meets the requirements of G.S. 1-644 signed on 
or after the effective date of this act. 

.(hl This Article does not apply to any claim or proceeding arising under Chapter 35A, 
35B, or 50 of the General Statutes. 

ill Minors, unborn individuals, and individuals who are incompetent shall not be patties 
to a collaborative law process. 
"§ 1-644. Collaborative law participation agreement; requirements. 

ill A collaborative law participation agreement must meet all of the following 
requirements: 

Page 2 

ill 
ill 
ill 

ill 
ill 

(fil 

Be in a record. 
Be signed by the parties and their collaborative lawyers. 
State the parties' intention to resolve a collaborative matter through a 
collaborative law process under this Article. 
Describe the nature and scope of the collaborative matter. 
Identify the collaborative lawyer who represents each party in the 
collaborative law process. 
Contain a statement by each collaborative lawyer confirming the collaborative 
lawyer's representation of a patty in the collaborative law process. 

Session Law 2020-65 House Bill 32 
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.(fil 

State that the collaborative lawyers are disqualified from representing their 
respective parties in a proceeding before a tribunal related to the collaborative 
matter, except as provided in G.S. 1-647, 1-649(c), 1-650, or 1-651. 
Provide an address for each patty where any notice required under this A1ticle 
may be sent. 

ill Patties may agree to include in a collaborative law patticipation agreement additional 
provisions not inconsistent with this A1ticle. 
11§ 1-645. Beginning and concluding collaborative law process; tolling of time periods. 

ill Participation in a collaborative law process is voluntary. A collaborative law process 
begins when the parties sign a collaborative law patticipation agreement. 

ill A tribunal shall not order a person to participate in a collaborative law process over 
that person's objection . 

.(Ql A collaborative law process is concluded by any of the following: 
ill Resolution of a collaborative matter as evidenced by a signed record. 
ill Resolution of a part of the collaborative matter, evidenced by a signed record, 

in which the parties agree that the remaining parts of the collaborative matter 
will not be resolved in the collaborative law process. 

ill Termination of the process. 
@ A collaborative law process terminates upon the occurrence of any of the following: 

ill When a patty or collaborative lawyer gives notice to all other parties in a 
record that the collaborative law process is ended. 

ill When a party does any of the following: 
~ Begins a proceeding related to the collaborative matter without the 

agreement of all parties, except as provided in G.S. 1-647. 
b. In a pending proceeding related to the collaborative matter, does any 

of the following: 
.L Without the agreement of all parties, initiates a pleading, 

motion, order to show cause, or request for a conference with 
the tribunal, except as provided in G.S. 1-647. 

2. Requests that the proceeding be put on the tribunal's active 
calendar. 

ill Except as othe1wise provided in subsection (g) of this section, when a patty 
discharges a collaborative lawyer or a collaborative lawyer withdraws from 
further representation of a party. 

ill A patty's collaborative lawyer shall give prompt notice to all other patties in a record 
of a discharge or withdrawal. 

ill A party may terminate a collaborative law process with or without cause . 
.(gl Notwithstanding the discharge or withdrawal of a collaborative lawyer, a 

collaborative law process continues, if not later than 30 days after the date that the notice of the 
discharge or withdrawal of a collaborative lawyer required by subsection (e) of this section is 
sent to the parties, all of the following occur: 

ill The unrepresented patty engages a successor collaborative lawyer. 
ill In a signed record, all of the following occur: 

House Bill 32 

a. The parties consent to continue the collaborative law process by 
reaffirming the collaborative law participation agreement. 

b. The collaborative law patticipation agreement is amended to identify 
the successor collaborative lawyer. 

2.,. The successor collaborative lawyer confirms the lawyer's 
representation of a party in the collaborative law process and 
adherence to the collaborative law participation agreement. 

Session Law 2020-65 Page 3 



(h.l A collaborative law process does not conclude if, with the consent of the parties, a 
party requests a tribunal to approve a resolution of the collaborative matter or any pait thereof as 
evidenced by a signed record. 

ill A collaborative law pa1ticipation agreement may provide additional methods of 
concluding a collaborative law process. 

ill A collaborative law pa1ticipation agreement tolls all legal time periods applicable to 
legal rights and issues under law between the patties from the time the parties sign a collaborative 
law paiticipation agreement until terminated as set forth in this subsection. This subsection 
applies to any applicable statutes of limitations, statutes ofrepose, filing deadlines, or other time 
limitations imposed by law, comt mle, or court order. The tolling period continues until 
terminated by any paiiy delivering notice to all other paities of an intent to terminate the tolling 
period. The notice shall be delivered by hand delivery or by ce1iified mail, return receipt 
requested, to all other parties, and the tolling period terminates 30 days after receipt by the last 
party to receive the notice. 
11 § 1-646. Proceedings pending before tribunal; status report. 

U!l Persons in a proceeding pending before a tribunal may sign a collaborative law 
participation agreement to seek to resolve a collaborative matter related to the proceeding. The 
parties shall file promptly with the tribunal a notice of the collaborative law participation 
agreement after it is signed. Subject to subsection (c) of this section and G.S. 1-647 and 
G.S. 1-648, the filing operates as a stay of the proceeding as to the parties in the collaborative 
law process as long as the parties are in that process. 

ilil The parties shall file promptly with the tribunal notice in a record when a collaborative 
law process concludes. The stay of the proceeding under subsection (a) of this section is lifted 
when the notice is filed. The notice shall not specify any reason for termination of the 
collaborative law process. 

(22 A tribunal in which a proceeding is stayed under subsection (a) of this section may 
require the parties and collaborative lawyers to provide a status rep01t on the collaborative law 
process and the proceeding. A status repoti may include only information on whether the 
collaborative law process is ongoing or concluded. It shall not include a rep01t, assessment, 
evaluation, recommendation, finding, or other communication regarding a collaborative law 
process or collaborative matter. 

@ A tribunal shall not consider a communication made in violation of subsection (c) of 
this section. 

(cl A tribunal shall provide parties notice and an opportunity to be heard before 
dismissing a proceeding in which a notice of collaborative law process is filed based on delay or 
failure to prosecute. 
"§ 1-647. Emergency order. 

During a collaborative law process, a party may begin a proceeding and a tribunal may issue 
emergency orders upon motion of a patty in that or an already pending proceeding to protect the 
health, safety, welfare, or interest of a paity or othe1wise preserve the status quo. 
"§ 1-648. Approval of agreement by tribunal. 

A tribunal may approve an agreement resulting from a collaborative law process. 
"§ 1-649. Disqualification of collaborative lawye1· and lawyers in associated law firm. 

U!} Except as othe1wise provided in subsection (c) of this section and G.S. 1-647, a 
collaborative lawyer is disqualified from appearing before a tribunal to represent a pa1iy in a 
proceeding related to the collaborative matter . 

.(h). Except as otherwise provided in subsection (c) of this section and G.S. 1-647, 1-650, 
and 1-651, a lawyer in a law firm with which the collaborative lawyer is associated is disqualified 
from appearing before a tribunal to represent a party in a proceeding related to the collaborative 
matter if the collaborative lawyer is disqualified from doing so under subsection (a) of this 
section. 
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(cl A collaborative lawyer or a lawyer in a law firm with which the collaborative lawyer 
is associated may represent a paity to do any of the following: 

ill To ask a tribunal to approve an agreement resulting from the collaborative law 

ill 
process. 
To seek or defend an emergency order in either a pending or newly filed 
proceeding to protect the health, safety, welfare, or interest of a party, or 
othetwise preserve the status quo. 

@ If subdivision ( c )(2) of this section applies, a collaborative lawyer, or lawyer in a law 
firm with which the collaborative lawyer is associated, may continue to represent a party: 

ill Until the party is represented by a successor lawyer or for no more than 30 

ill 

days after the date any action is taken under subdivision (c)(2) of this section, 
whichever occurs first; or 
If the parties consent to continue the collaborative law process subject to any 
emergency order which may have been entered, in which event, any 
proceeding as referenced in subdivision (c)(2) of this section shall be stayed 
as provided in G.S. 1-646. 

"§ 1-650. Low-income parties. 
ill The disqualification under G.S. l-649(a) applies to a collaborative lawyer 

representing a patty with or without fee. 
ill After a collaborative law process concludes, another lawyer in a law firm with which 

a collaborative lawyer disqualified under G.S. l-649(a) is associated may represent a patty 
without fee in the collaborative matter or a matter related to the collaborative matter if all of the 
following apply: 

ill 

ill 
ill 

The patty has an annual income that qualifies the pa1ty for free legal 
representation under the criteria established by the law firm for free legal 
representation. 
The collaborative law patticipation agreement so provides. 
The collaborative lawyer is isolated from any participation in the collaborative 
matter or a matter related to the collaborative matter through procedures 
within the law firm which are reasonably calculated to isolate the collaborative 
lawyer from such participation. 

"§ 1-651. Governmental entity as party. 
ill The disqualification under G.S. l-649(a) applies to a collaborative lawyer 

representing a party that is a government or governmental subdivision, agency, or 
instrumentality. 

ill After a collaborative law process concludes, another lawyer in a law firm with which 
the collaborative lawyer is associated may represent a government or governmental subdivision, 
agency, or instrumentality in the collaborative matter or a matter related to the collaborative 
matter if all of the following apply: 

ill The collaborative law participation agreement so provides. 
ill The collaborative lawyer is isolated from any participation in the collaborative 

matter or a matter related to the collaborative matter through procedures 
within the law firm which are reasonably calculated to isolate the collaborative 
lawyer from such participation. 

11 § 1-652. Disclosure of information. 
ill Except as provided by subsection (b) of this section or by law other than this At1icle, 

during the collaborative law process, on the request of another patty. a party shall make timely. 
full, candid, and informal disclosure of all relevant information related to the collaborative matter 
without formal discovery. A party also shall update promptly previously disclosed information 
that has materially changed. 
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ill The parties may define the scope and terms of the disclosure during the collaborative 
law process. 
"§ 1-653. Standards of professional responsibility not affected. 

This Article does not affect the professional responsibility, obligations, and standards 
applicable to a lawyer or other licensed professional, including rules governing the 
confidentiality of information acquired by a lawyer during the professional relationship with a 
client. 
"§ 1-654. Informed consent. 

Before a prospective party signs a collaborative law participation agreement, a prospective 
collaborative lawyer shall do all of the following: 

ill Assess with the prospective party factors the lawyer reasonably believes relate 
to whether a collaborative law process is appropriate for the prospective 
party's matter. 

ill Provide the prospective party with information that the lawyer reasonably 
believes is sufficient for the prospective party to make an informed decision 
about the material benefits and risks of a collaborative law process as 
compared to the material benefits and risks of other reasonably available 
alternatives for resolving the proposed collaborative matter, such as litigation, 
mediation, arbitration, or expert evaluation. The information provided shall 
include the respective rules regarding privilege and confidentiality that apply 
to each of the alternative means of resolving disputes. 

ill Advise the prospective paiiy that: 
a. After signing a collaborative law participation agreement, if a party 

initiates a proceeding or seeks tribunal intervention in a pending 
proceeding related to the collaborative matter, the collaborative law 
process te1minates, except as provided in G.S. 1-647. 

b. Participation in a collaborative law process is voluntary and any party 
has the right to terminate unilaterally a collaborative law process with 
or without cause. 

c. The collaborative lawyer and any lawyer in a law film with which the 
collaborative lawyer is associated shall not appear before a tribunal to 
represent a party in a proceeding related to the collaborative matter, 
except as authorized by G.S. 1-647, 1-649(c), l-650(b), or l-651(b). 

"§ 1-655. No liability for decision to participate. 
No person incurs liability, either individually or in any fiduciary, official, or other capacity, 

with regard to the person's decision to participate or not to participate in a collaborative law 
process. 
"§ 1-656. Confidentiality of collaborative law communication. 

A collaborative law communication shall not be disclosed to anyone other than a party, a 
party's collaborative lawyer, or a nonparty participant except to the extent agreed by the parties 
in a signed record or as provided by law of this State other than this Article. 
"§ 1-657. Privilege against disclosure for collaborative law communication; admissibility; 

discovery . 
.{fil Subject to G.S. 1-658 and G.S. 1-659, a collaborative law communication is 

privileged under subsection (b) of this section, is not subject to discovery, and is not admissible 
in evidence. 

ill In a proceeding, the following privileges apply: 
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ill A party may refuse to disclose, and may prevent any other person from 
disclosing, a collaborative law communication. 
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ill A nonparty participant may refuse to disclose, and may prevent any other 
person from disclosing, a collaborative law communication of the nonparty 
participant. 

ill Evidence or information that is otherwise admissible or subject to discove1y does not 
become inadmissible or protected from discovery solely because of its disclosure or use in a 
collaborative law process. 
"§ 1-658. Waiver and preclusion of privilege. 

{ill A privilege under G.S. 1-657 may be waived in a record or orally during a proceeding 
if it is expressly waived by all parties and, in the case of the privilege of a nonparty participant, 
it is also expressly waived by the nonpmiy patiicipant. 

ill A person that makes a disclosure or representation about a collaborative law 
communication which prejudices another person in a proceeding shall not asse1i a privilege under 
G.S. 1-657, but this preclusion applies only to the extent necessary for the person prejudiced to 
respond to the disclosure or representation. 
"§ 1-659. Limits of privilege. 

{ill There is no privilege under G.S. 1-657 for a collaborative law communication that is 
any of the following: 

ill Available to the public under Chapter 132 of the General Statutes or made 

ill 

ill 

ill 

during a session of a collaborative law process that is open, or is required by 
law to be open, to the public, 
A tlu-eat or statement of a plan to inflict bodily injury or commit a crime of 
violence. 
Intentionally used to plan a crime, commit or attempt to commit a crime, or 
conceal an ongoing crime or ongoing criminal activity. 
In an agreement resulting from the collaborative law process, evidenced by a 
record signed by all patiies to the agreement. 

ill The privileges under G.S. 1-657 for a collaborative law communication do not apply 
to the extent that a collaborative law communication is sought or offered to prove or disprove a 
claim or complaint of professional misconduct or malpractice arising from or related to a 
collaborative law process. 

ill There is no privilege under G.S. 1-657 if a tribunal finds, after a hearing in camera, 
that the party seeking discovery or the proponent of the evidence has shown the evidence is not 
othe1wise available, the need for the evidence substantially outweighs the interest in protecting 
confidentiality, and the collaborative law communication is sought or offered in any of the 
following: 

ill 
ill 

A criminal action involving the prosecution of a felony. 
A proceeding seeking rescission or reformation of a contract arising out of the 
collaborative law process or in which a defense to avoid liability on the 
contract is asse1ied. 

fill. If a collaborative law communication is subject to an exception under subsection (b) 
or (c) of this section, only the pati of the collaborative law communication necessary for the 
application of the exception may be disclosed or admitted. 

ill Disclosure or admission of evidence excepted from the privilege under subsection (b) 
or (c) of this section does not make the evidence or any other collaborative law communication 
discoverable or admissible for any other purpose. 

ffi The privileges under G.S. 1-657 do not apply if the patiies agree in advance in a 
signed record or, if a record of a proceeding reflects agreement by the parties, that all or part of 
a collaborative law process is not privileged. This subsection does not apply to a collaborative 
law communication made by a person that did not receive actual notice of the agreement before 
the collaborative law communication was made. 
"§ 1-660. Authority of tribunal in case of noncompliance. 
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ill If an agreement fails to meet the requirements of G.S. 1-644 or a lawyer fails to 
comply with G .S. 1-654, a tribunal may nonetheless find that the patties intended to enter into a 
collaborative law participation agreement if they did both of the following: 

ill Signed a record indicating an intention to enter into a collaborative law 
participation agreement. 

ill Reasonably believed they were participating in a collaborative law process. 
ill If a tribunal makes the findings specified in subsection (a) of this section and the 

interests of justice require, the tribunal may do all of the following: 
ill Enforce an agreement evidenced by a record resulting from the collaborative 

law process in which the paiiies pai1icipated. 
ill Apply the disqualification provisions in G.S. 1-645, 1-646, 1-647, 1-649, 

1-650, and 1-651. 
ill Apply a privilege under G.S. 1-657. 

11 § 1-661. Alternative dispute resolution permitted. 
Nothing in this A1iicle prohibits the parties from using, by mutual agreement, other forms of 

nonadversarial alternate dispute resolution, including mediation, to reach a settlement on any of 
the issues included in the collaborative law pariicipation agreement. The pmiies' collaborative 
lawyers may also serve as counsel for any form of nonadversarial alternate dispute resolution 
pursued as pmi of the collaborative law participation agreement so long as it is not a proceeding 
as that term is defined in G.S. 1-642(10). 
"§ 1-662. Uniformity of application and construction. 

In applying and construing this uniform act, consideration must be given to the need to 
promote uniformity of the law with respect to its subject matter among states that enact it. 
11§ 1-663. · Relation to Electronic Signatures in Global and National Commerce Act. 

This Article modifies, limits, or supersedes the federal Electronic Signatures in Global and 
National Commerce Act, 15 U.S.C. § 7001, et seq., but does not modify, limit, or supersede 
Section lOl(c) of that Act, 15 U.S.C. § 7001(c), or authorize electronic delivery of any of the 
notices described in Section 103(6) of that Act, 15 U.S.C. § 7003(6). 11 

SECTION 2. If any provision of this act or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of this 
act which can be given effect without the invalid provision or application, and, to this end, the 
provisions of this act are severable. 

SECTION 3. The Revisor of Statutes shall cause to be printed, as annotations to the 
published General Statutes, all relevant portions of the Official Comments to the Unifo1m 
Collaborative Law Act and all explanatory comments of the drafters of this act as the Revisor 
may deem appropriate. 
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SECTION 4. This act becomes effective October 1, 2020. 
In the General Assembly read three times and ratified this the 24111 day of June, 2020. 

s/ Philip E. Berger 
President Pro Tempore of the Senate 

s/ Tim Moore 
Speaker of the House of Representatives 

s/ Roy Cooper 
Governor 

Approved 5:22 p.m. this 151 day of July, 2020 
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Tiered Dispute Resolution Clause: 

The Parties shall make all reasonable and good faith efforts to resolve all disputes among them 
and between them. [fall such reasonable efforts fail, the parties agree to first utilize an 
appropriate alternative dispute resolution (ADR) process, such as Collaborative Law, Mediation 
or an another interest-based negotiation process, to resolve the dispute. Should the efforts 
through one of these interest-based ADR processes fail to resolve the dispute within a reasonable 
amount of time (i.e. within six (6) months of the date the dispute arises or within three months of 
the date the parties begin the ADR process), then the dispute shall be submitted to arbitration by 
a mutually agreeable arbitrator. 

All costs and expenses of any mediator, neutral facilitator or arbitrator retained shal I be shared 
equally by those Parties involved in the dispute. The decision of said arbitrator or Arbitration 
Board shall be final and binding upon both parties and enforceable under M.G.L. § 251, The 
obligations of the within paragraph shall be ongoing, notwithstanding any termination of this 
Agreement. 

APPENDIX F



Sample Collaborative Law Contract Clauses 

Drafting Considerations 

A. What is the objective of the clause? Is it to identify collaboration as an alternative, or require· 
collaboration prior to mediation, arbitration, or litigation? 

Because collaborative law in NC other than in family Jaw is new, requiring collaboration may not be 
appropriate. Identifying collaboration as an option may be more consistent with the approach of offering 
a voluntary dispute resolution tool, but recognize that such may be more informational rather than 
contractual. 

Some clauses include goo_d faith participation terms. Such may emphasize the importance of good faith, 
yet could also invite a challenge over a perceived absence of good faith. Nevertheless, there is the 
implied covenant of good faith and fair dealing. 

B. How much detail and procedures should be included? 

There are collaborative clauses that include specifics of timing, participants, etc: Some require decision 
maker face"to~face meetings as prerequisites or as the first step in the collaborative process. Some 
clauses set time periods for refraining from initiating litigation or arbitration. 

Again, because we are introducing collaboration into new fields of disputes, the sample clauses do not 
include mandatory procedural requirements, agreed to in advance. 

Samples 

l . In the event of disputes, a party may request resolution be attempted through the collaborative law 
process. If then agreed, each party shall retain a lawyer trained in the collaborali.ve dispute resolution 
process. Collaboration of a dispute shall be voluntary and conducted pursuant to a written participation 
agreement. 

2. The parties agree that if disputes arise between them, their shared objectives include resolution of 
disputes through timely and cost effective means, Accordingly, the parties shall [may) consider using the 
collaborative law process as a dispute resolution method. 

3. In the event of disputes, the parties shall [may] consider using the collaborative law process, prior to 
other dispute resolution proceedings. 

4. In the event of disputes, the parties shall [may) consider using the collaborative law process, prior to 
mediation, arbitration, or litigation, 

s. Paraphrased from Luemora (Lue) 'fv'agner httgs://grezi.com/dkdn0ne34bvw/collaborative-clauses-in
contracts/ 

The parties agree that the first dispute resolution option they will consider is the collaborative 
process. Each party shall engage in face-to-face consultation with a lawyer trained in the 
collaborative dispute resolution process to discuss the facts sUITounding the dispute and the 
feasibility of resolution through participation in the collaborative process. The parties acknowledge 
that the collaborative process is a volunfary process and that any party may decide not to participate. 



COLLABORATIVE LAW PROCESS AGREEMENT FOR BUSINESS AND EMPLOYMENT CASES 
AGREEMENT made by and between ____ and ____ (collectively,_ the 'Parties"). 

PREMISES 
The following sets forth the background of this Agreement: 

A A dispute has arisen between ___ and ___ concerning ___ (the "Dispute"). 

G. The Parties wish to resolve the Dispute and any other claims or potential claims which either 
Party has or may have against the other without resort to litigation through the Collaborative Law Process, 
and they have entered Into this Agreement for that purpose. 

AGREEMENTS 

NOW, THEREFORE, in consideration of the mutual covenants contained In this Agreement and 
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
parties hereto agree as follows: 

1. No Court Intervention. By choosing the Collaborative Law process, the Parties are 
committing themselves to making a good faith effort to resolve the Dispute without court intervention. All 
lawyers, accountants, appraisers, and other consultants retained by the Parties will be directed to work in a 
good faith ·manner to assist the parties in resolving issues without resort to litigation. 

2. Withdrawal of Counsel and Experts, If a Party or counsel for a Party files a court document 
In connection with the Dispute (other than a settlement agreement or other documents necessary for the 
uncontested resolution of this matter or a joint motion to stay any currently pending proceeding), undersigned 
counsel must withdraw from representing their clients In such proceeding. 'Court document" includes a 
request for emergency (ex parte) orders. Except upon written agreement of the Parties to the contrary, all 
consultants will be d(squalified as witnesses and their work product will be inadmissible as evidence In the 
case if it ceases to be a Collaborative Law case. 

3. Information Exchange. The Parties agree to disclose relevant information and data 
regarding the matters in dispute. In addition, the Parties agree lo give complete and timely responses to all 
requests for documents and other Information relevant to the resolution of the Dispute. 

4. Good-Faith, Interest-Based Negotiation. The Parties understand that the process will involve 
vigorous good-faith negotiation, in which each Party will be represented solely by his/her/Its own attorney. 
Each Party will be expected to take reasoned positions In all disputes. The Parties and counsel agree to treat 
each other with respect and to address the Parties' underlying Interests and explore options for serving those 
Interests. 

5. Confidentiality, All communications exchanged within the Collaborative Law Process 
between or among the Parties and their attorneys will be confidential and without prejudice. The Parties 
agree that, If subsequent litigation occurs: 

a. No Party will Introduce as evidence In Court Information disclosed in connection with 
the Collaborative Law Process, except documents otherwise discoverable under applicable law. 

b. No Party will disclose to the Court any settlement offers, or responses to settlement 
offers, made during the Collaborative Law Process. 

c. No Party will ask 9f subpoena either lawyer or any of the experts, appraisers, or 
consultants used in connection with the Collaborative Law Process to testify In any court proceedings 
with regard to matters disclosed during the Collaborative Law Process. 

d. No Party will require the production at any Court proceedings of any notes, records, 
or documents In the lawyer's possession or in the posse~sion of one of the consullents. · 

The Parties agree that these provisions regarding confldentlallty shall apply to any subsequent litlgatlon, 
arbitration, or other process for dispute resolution. 

6, Temgorar:v Agreements - Enforceabllltv. If the Parties reach a temporary agreement on any 
matter during the Collaborative Law process, the agreement will be put In writing and signed by the Parties 
and their lawyers. If any Party withdraws from the Collaboratfve Law Process, the written temporary · 
agreement shall be enforceable and may be presented to the Court as a basis for an order, which the Court 
may make retroactive to the date of the written agreement. Once the final agreement is signed, and the 
Collaborative Law Process Is concluded, If a Party violates said agreement, It may be presented to the Court 
for enforcement. 

7. Experts and Consultants. In selecting consultants as part of the Collaborative Law Process, 



the Parties will consider retaining joint experts and consultants. In the event each Parly chooses to retain a 
separate expert, the experts shall nevertheless be directed to adhere to the letter and spirit of this Agreement. 

8. Abuse of the Collaborative Process. Collaborative counsel shall promptly withdraw from the 
case ifs/he learns that his/her client has withheld information material lo the resolution of the dispute or 
otherwise acted so as to take unfair advantage of the Collaborative La-.y process. 

9. Withdrawal of Counsel, If a lawyer decides to withdraw from the case for any reason, s/he 
shall provide prompt written notice of withdrawal to all Parties• and their lawyers. This may be done without 
terminating the status of the case as a Collaborative Law case. The Party losing his/her lawyer may retain a 
new lawyer who will agree in writing to be bound by this Agreement, or may continue In the Collaborative Law 
process without an attorney, 

10. Termination of the Collaborative Law Process. If a Party or lawyer decides that the 
Collaborative Law process Is no longer appropriate, and elects to terminate the Collaborative Law process, he 
or she shall do so by prompt written notice to all Parties and their attorneys. If the case is no longer 
proceeding as a Collaborative Law matter, the lawyers agree to aid their respective clients in the selection of 
a new lawyer and transmission of the Ille to new counsel. The provisions of this Agreement regarding 
disqualification of counsel, temporary agreements, [mediation, arbitration,] and confidentiality shall survive, 
notwithstanding termination of the Collaborative Law process. 

11. Attorney's Fees. The Parties shall be responsible for the cost of their respective legal fees, 
and each Party waives any claim against the other Party for payment of same. 

12. .Remedies in the Event of Breach. Notwithstanding the foregoing, if either Party breaches 
this Agreement, the Party determined to be In breach shall be liable for all expenses, including reasonable 
counsel fees, incurred by the non-breaching party through actions reasonably undertaken by such party due 
to the actions of the breaching Party. 

13. Entire Agreement. This Agreement constitutes the entire agreement of the Parties as to the 
subject matter hereof and supersedes all previous oral orwritlen agreements between the Parties as to the 
subject matter hereof. 

14. Modifications. No modification of this Agreement may be made except in a writing signed by 
the Parties and their counsel. 

15. Governing Law. The terms of this Agreement shall be governed by the law of the 
Commonwealth of Massachusetts. 

16. Captions. The captions herein have been inserted solely for convenience of reference and 
shall in no way define or limit the substance of any provision of this Agreement. 

17. Coples. This Agreement may be executed in multiple counterparts, each bearing the 
signature of one or more Parties. Any copy bearing the signature of the Party to be charged may be deemed 
an original. 

18. Voluntary Execution. The Parties understand the terms of this Agreement and believe its 
terms to be fair and reasonable. The Parties have had the opportunity to consult with their respective counsel 
about this Agreement before executing it, and they have entered into it voluntarily and without any coercion 
whatsoever. 

19. (Optional] Mediation. In the event that the Parties and their counsel are unable to resolve the 
dispute by negotiation, they shall make a good faith effort to resolve the matter with the assistance of a 
mediator. If the parties cannot agree on the mediator, either party may request the designation of a mediator 
by the American Arbitration Association. The parties shall share equally the mediator's fee and any 
administrative fee. Undersigned Collaborative Law counsel shall not be disqualified from participating in the 
mediation. 

Name 
Date: 

Name of Attorney 
Date: 

Name 
Date: 

Name of Attorney 
Date: 

[This Is a sample agreement that should be customized to flt the particular circumstances of a case,] 



PARTICIPATION AGREEMENT 

[Party l], [Party 2]1, and their collaborative law counsel, [Lawyer for Party 1] of [Law 

Firm I] and [Lawyer for Party 2] of [Law Firm 2]enter into th.is participation agreement2 effective 

as of [Date] (the "Effective Date") for the purpose of attempting to resolve their collaborative 

matter (defined below) using the collaborative law process.3 [Party 1] and [Party 2] are collectively 

referred to herein as the "parties" and individually as a "party." [Counsel for Party I] and [Counsel 

for Party 2] are referred to herein as "collaborative Iawyers."4 

RECITALS 

A. The Parties have committed themselves to working in good faith to resolve the 

collaborative matter5 through the collaborative law process, facilitated by their collaborative 

1 GS § 1-642(8). Party. - A person that signs a collaborative law participation agreement and whose consent is 
necessary to resolve a collaborative matter. 
2 GS§ 1-644. Collaborative law participation agreement; requirements. (a) A collaborative law participation agreement 
must meet all of the following requirements: 

(I) Be in a record. 
(2) Be signed by the parties and their collaborative lawyers. 
(3) State the parties' intention to resolve a collaborative matter through a collaborative process under this 

Article. 
(4) Describe the nature and scope of the collaborative matter. 
(5) Identify the collaborative lawyer who represents each party in the collaborative law process. 
(6) Contain a statement by each collaborative lawyer confirming the collaborative lawyer's representation of 

a party in the collaborative law process. 
(7) State that he collaborative lawyers are disqualified from representing their respective parties in a 

proceeding before a tribunal related to the collaborative matter, except as provided in G.S. 1-647, l-649(c), 1-650, 
orl-651. 

(8) Provide an address for each party where any notice required under this Article may be sent. 
Also note that parties may agree to include in a collaborative law participation agreement additional provisions not 
inconsistent with the Act. GS § 1-644(b ). 
Also note that if an agreement fails to meet the requirement of GS § 1-644, a tribunal may nonetheless find that the 
parties intended to enter into a collaborative law participation agreement if they signed a record indicating an intention 
to enter into a collaborntive law participation agreement, and reasonably believed they were participating in a 
collaborntive law process, GS§ l-660(a). Upon making those findings, the tribunal may enforce an agreement arising 
from the collaborative law process, apply disqualification procedures in the Act, and apply privilege in accordance 
with the Act. as § I-660(b). 
3 GS § 1-642(3). Collaborative law process. - A procedure intended to resolve a collaborative matter without 
intervention by II tribunal in which persons do all of the following: 

a. Sign a collaborative law pa1iicipation agreement. 
b, Are represented by collaborative lawyers. 

'1 GS § 1-642(4). Collaborative lawyer. -A lawyer who represents u party in a collaborative law process. 
$ GS § 1-642(5). Collaborative matter. - A dispute, transaction, claim, problem, or issue for resolution, including a 
dispute, claim, or issue in a proceeding, which is described in a collaborative law participation agreement. The Act 



lawyers, and without the intervention of a court or other tribunal. For purposes of this collaborative 

law participation agreement, the term "collaborative matter" shall mean matters arising out of 

[description of the nature and scope of the collaborative matter].6 

B. The parties acknowledge that it is in their individual and collective best interests 

to resolve the collaborative matter through a non-adversarial process instead of litigation, 

arbitration or other traditional methods of dispute resolution. 

C. The parties further commit to an atmosphere of honesty, cooperation, integrity, and 

professionalism, and will focus on each of their needs and interests in reaching a settlement. 

NOW THEREFORE, in consideration of the promises, recitals, and other good and 

valuable consideration set forth herein, the receipt and sufficiency of which is acknowledged, the 

parties agree as follows: 

1. Commitment to Collaborative Law Process for Resolution of the Collaborative 

Matter. The Parties commit to use their best efforts and to act in good faith to resolve the 

collaborative matter, facilitated by their collaborative lawyers, using the collaborative law process. 

For purposes of this participation agreement, the term "collaborative law process" shall be that 

process described in North Carolina's Uniform Collaborative Law Act, N.C.G.S. §1-641 et seq., a 

does not apply to any matter arising under Clrnpters 35A or 35B (Incompetency and Guardianships) or Chapter 50 
(Divorce and Alimony). GS § I-643(b ). Minors, unborn individuals, and incompetent individuals shall not be parties 
to a collaborative law process. GS § I-643(c). 
6 GS §l-644(a)(4) A collaborative law participation agreement must ... [d]escribe the nature and scope of the 
collaborative matter. 
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copy of which is attached to this participation agreement as Exhibit A (the "Act"). 7 All provisions 

of the Act shall apply to the collaborative law process under this Agreement. 8 

2. Duration and Termination of Participation Agreement. Participation in a 

collaborative law process is voluntary.9 10 Any party may terminate this collaborative law process 

at any time, with or without cause. 11 The collaborative law process under this participation 

agreement commences upon execution of this participation agreement and concludes upon the 

earlier of (a) resolution of the collaborative matter as evidenced by a signed record; (b) resolution 

of a part of the collaborative matter, evidenced by a signed record, in which the patiies agree that 

the remaining parts of the collaborative matter will not be resolved by the collaborative law 

process; or ( c) te1mination of the process by one or more of the parties or collaborative lawyers as 

follows 12: 

i. when a party or collaborative lawyer gives notice to all other parties in a 

record that the collaborative law process is ended; or 

11. when a party (A) begins a proceeding related to the collaborative matter 

without the agreement of all parties, except as provided in G.S. §1-64?1 3; or (B) in a 

pending proceeding related to the collaborative matter, (I) without the agreement of all 

parties, initiates a pleading, motion, order to show cause, or request for a conference with 

7 GS § l-644(a)(3) A collaborative law participation agreement must ... [s]tate the parties' intention to resolve a 
collaborntive matter through a collaborative law process under this Article. 
R GS § l-643(a) Except as provided in subsection (b) of this section, this Article applies to a collaborative law 
participation agreement that meets the requirements of G. S. 1-644 signed on or after the effective date this act. The 
effective <lute of the act is October 1, 2020. (Act, Section 4). 
9 OS§ l-645(a). 
10 GS §l-645(b). A tribunul shall not order a person to purticipate in a collaborntive law process over tlrnt person's 
objection. 
11 GS § 1-645(t) 
12 GS§ 1-645(c). 
13 GS 1-647 - Emergency order. During a collaborative law process, a party may begin a proceeding and n tribunal 
may issue emergency orders upon motion of a party in that or an already pending proceeding to protect the health, 
safety, welfare, or interest of a party or otherwise preserve the status quo. 
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the tribunal 14 , except as provided in G.S. § 1-647, or (II) requests that the proceeding be put 

on the tribunal's active calendar; or 

iii. when a party discharges a collaborative lawyer or a collaborative lawyer 

withdraws from further representation of a party, unless within thirty (30) days after the 

date that notice is given to all parties of discharge or withdrawal of the collaborative lawyer 

(A) the unrepresented party engages a successor collaborative lawyer, and (B) in a signed 

record, the parties consent to continue the collaborative law process by reaffirming the 

collaborative law participation agreement, the collaborative law participation agreement is 

amended to identify the successor collaborative lawyer, and the successor collaborative 

lawyer confirms the lawyer's representation of a party in the collaborative law process and 

adherence to the collaborative law participation agreement; or 

iv. the collaborative law process concludes by any additional method set forth in 

the collaborative law participation agreement. 15 

The collaborative law process does not conclude if, with the consent of the parties, a party requests 

a tribunal to approve a resolution of the collaborative matter or any part thereof as evidenced by a 

signed record. I(, A collaborative lawyer shall cooperate in the transferring a collaborative matter 

from which he or she has withdrawn to a successor collaborative lawyer selected by the applicable 

client. The Parties shall be responsible for their own costs, expenses and attorneys' fees incurred 

when they hire new or substitute collaborative lawyers. 

14 GS §1-642(15). A tribunal is any of the following: (a) A court, arbitrator, administrative agency, or other body 
acting in an adjudicative capacity which, after presentation of evidence or legal argument, has jurisdiction to render a 
decision affecting a party's interests inn matter, or (b) 11 legislntive body conducting II henring or similnr process, 
15 GS §l-645(i), 
16 GS § l-645(h). 
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3. Proceedings Pending Before a Tribunal. If this collaborative participation agreement is 

signed to seek resolution of a collaborative matter related to a proceeding before a tribunal, the 

parties will file promptly in the form attached as Schedule 3 a notice of the collaborative law 

participation agreement after it is signed. Upon such filing, the proceeding shall be stayed as to the 

parties in the collaborative process as long as those parties are in the collaborative process. 17 The 

pmiies shall file promptly with the tribunal in a record 18 when a collaborative process concludes, 

and at such time, the stay of the proceeding shall terminate. 19 The notice shall not specify any 

reason for termination of the collaborative law process. 20 No stay shall operate as to any emergency 

order to protect the health, safety, welfare, or interest of a party, or otherwise preserve the status 

quo, or to approve an agreement related to the collaborative law process. 21 

4. Disqualification of Collaborative Counsel in Proceedings Before Tribunals. Upon 

joinder in a collaborative law participation agreement, each party's collaborative lawyer, and all 

lawyers in the collaborative lawyer's law firm, are disqualified from representing such party in a 

proceeding before a tribunal related to the collaborative matter22 described in Section A of the 

Recitals, except as provided in Sections 1-647, 1-649(c), 1-650, or 1-651 of the Act.23 . Upon 

17 GS § l-646(a). Note that the tribunal in which the proceeding is stayed may require a status report on the 
collaborative law process and the proceeding, which report must be limited to whether the process is ongoing or is 
concluded, and shall not include any report, assessment, evaluation, recommendation, finding or other communication 
regarding the collaborative law process or collaborative matter. GS § 1-646( c). If such matters are included in a status 
report, the Court shall not consider such communications. GS § 1-646( d), 
18 GS § 1-642( 12) defines a "record" as information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form. 
19 GS§ l-646(e). If the tribunal should desire to dismiss a proceeding in which a notice of collaborative law process is 
filed, based on delay or failure to prosecute, it shall first provide to the parties notice and an opportunity to be heard. 
20 GS § 1-646(6 ). 
21 GS §§l-646(a); 1-647; and 1-648. 
22 GS § 1-642( 13) defines "related to the collaborative matter" as involving the same transaction or occurrence, nucleus 
of operative fact, dispute, claim, or issue as the collaborative matter. 
iJ This statement is required in a participation agreement. GS § 1-644(a)(7). See GS § 1-647 (emergency orders in 
proceedings to protects health, safety, welfare, or interest of a party or otherwise preserve the stntus quo); GS § 1-650 
(exceptions in certain circumstances for low-income parties); GS §1-651 (exceptions in certain circumstances for 
governmentnl entity pnrties; and GS § l-645(c) and (d) (representations by the collaborative lawyer or another lawyer 
in his firm to ask a tribunnl to approve an agreement resulting from the collaborntive law process, or to seek or defend 
an emergency order in upending or newly filed prnceeding to protect the health, safety, welfare, or interest of a party, 
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termination of this participation agreement, the collaborative lawyers shall withdraw from 

representation of any party to this paiiicipation agreement, and shall request discharge as counsel 

of record before any tribunal as to matters filed at the time this participation agreement was signed. 

5. Tolling of Legal Time Periods.24 Upon execution of this participation agreement, all 

legal time periods applicable to the legal rights and issues under law between the parties to this 

paiiicipation agreement, including any applicable statutes of limitations, statutes ofrepose, filing 

deadlines, or other time limitations imposed by law, court rule or court order, shall be tolled until 

terminated by any party delivering notice to all other parties of an intent to terminate the tolling 

period, which shall be delivered by hand delivery or by certified mail, return receipt requested, to 

all other parties. The tolling period shall terminate thirty (30) days after receipt by the last party to 

receive the notice. 

6. Disclosure oflnfonnation25 ; Confidentiality26; Privilege27 

a. The Parties, upon request, shall timely, fully, candidly and informally 

disclose all relevant information to other Pa1iies without formal discoveiy.28 

b. The Parties shall update promptly previously disclosed information that has 

materially changed. 

c. The scope and term of the disclosures hereunder may be further defined or 

modified from the provisions in subsection a and b above, as set forth on Schedule 6.29 

or otherwise preserve the status quo for up to 30 days after the emergency matter commences, or until a successor 
lawyer represents the party, whichever first occurs), 
24 GS § l-645(j). 
25 GS §l-652 
u, GS § 1-656 
27 GS §l-657 
2R OS § l-652(a). 
29 GS §1-652(b). 
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d. No part of the collaborative law process or interactions between the paities 

to this collaborative law participation agreement shall be recorded in any audio or video 

fashion without the consent of all parties, and the information exchanged shall be treated 

as confidential. A collaborative law communication30 shall not be disclosed to anyone other 

than a party, a party's collaborative lawyer, nonparty participants, or third party legal, 

accounting, tax and other professionals with a duty to keep such information confidential, 

if such disclosure is reasonably necessary for the professional to provide services to the 

party. 

e. A collaborative law communication is privileged except as provided in G.S. 

§§ 1-658 and 1-659 of the Act; and is not subject to discovery, and is not admissible into 

evidence. 31 In a proceeding, a party or a nonparty participant may refuse to disclose, and 

may prevent any other person from disclosing, a collaborative law communication.32 

7. Experts and Consultants 

a. If consultants or experts, such as engineers, architects, accountants, 

financial neutrals, physicians, tax advisors, appraisers, attorneys, or other professionals, 

would benefit the collaborative law process, the collaborative lawyers may retain them 

jointly at the parties' expense. Each of the parties shall be directly responsible to pay 

experts according to the terms of their engagement on a pro rata basis, or as otherwise set 

forth (or clarified) on Schedule 7. 

30 OS § 1-642( I) defines a "collaborative law communication" as a statement, whether oral or in a record, or verbal or 
nonverbal, that (a) is mude to conduct, participate in, continue, or reconvene a collaborative law process, and (b) 
occurs after the parties sign a collaborative law participation agreement and before the collaborative law process is 
concluded. 
31 GS §l-657(a), 
·12 OS § 1-657(b ). Further, evidence or information that is otherwise admissible or subject to discovery does not become 
inadmissible or protected from discovery solely becnuse it was disclosed or used in a collaborative law process. OS 
§ 1-657(c). 

7 



b. The parties and their collaborative lawyers shall direct experts and 

consultants to work cooperatively to resolve issues without litigation or any other external 

decision-making process. 

c. Whenever practical, experts and consultants shall be directed to confer and 

render joint statements on the issues in dispute, and communication with experts and 

consultants shall be joint and fully transparent. 

d. Whenever practical, the parties shall retain experts and consultants who are 

trained in the collaborative law process. 

8. Limitations and Protections of the Collaborative Process. The collaborative law 

process is a voluntary process. No person incurs liability, either individually or in any fiduciary, 

official or other capacity, with regard to the person's decision to participate or not to participate in 

a collaborative law process.33 The parties acknowledge that the collaborative law process may not 

result in a settlement or successfully resolve the collaborative matter. Each party may assert its 

respective interests, and each party's collaborative lawyer has been retained for that purpose. Each 

party's lawyer, while committed to the collaborative law process, has a professional duty to 

represent his/her client diligently and does not represent other parties. Confidential and privileged 

communications between parties and their collaborative lawyers are expected and do not violate 

this collaborative law participation agreernent. 34 Moreover, disclosures of infonnation required 

by this collaborative law participation agreement shall not form the basis of any claim that the 

attorney-client privilege has been waived in the event the collaborative law process is terminated. 

33 GS § 1-655. 
34 GS § 1-653. Standards of professional responsibility not affected - This Article does not affect the professional 
responsibility, obligations, and standards applicable to a lawyer or other licensed professional, including rules 
governing the confidentiality of information acquired by a lawyer during the professional relationship with a client. 
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9. Integrity and Good Faith. The parties and their collaborative lawyers commit to 

the following principles: 

a. The parties will work to protect the privacy, respect, and dignity of all 

involved. 

b. The parties will participate in the collaborative law process with integrity 

and in good faith. The parties shall not take advantage of an opposing party's mistakes or 

miscalculations, but will disclose and seek to correct them. The parties shall not conceal 

information, mislead other parties about intentions or interests, or make threats (including 

without limitation threatening to discontinue the collaborative law process in favor of 

litigation). 

c. The parties will not disparage any party or make any statements, social 

media or other posts or updates regarding the collaborative law process or any information 

shared during the collaborative law process. 

d. To the extent we learn of other parties whose rights or interests may be 

affected by the collaborative matter, we will encourage them to join the collaborative law 

process. 

l 0. Withdrawal of Collaborative Lawyers 

a. Any collaborative lawyer that has signed this collaborative law participation 

agreement shall withdraw from this matter if said counsel believes, rightly or wrongly, that 

a client-pa1iy has intentionally withheld or misrepresented information or is othe1wise 

undermining the collaborative law process. Examples of such conduct would include 

without limitation the following: 
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1. failing to disclose information relevant to the collaborative law 

process or the collaborative matter, whether requested or not, or providing false 

information; 

ii. engaging an attorney who has not entered into this collaborative law 

participation agreement (other than substitution of counsel) to further a party's 

interests in the collaborative matter; and 

iii. othe1wise taking steps contrary to the collaborative law process. 

b. If a collaborative lawyer withdraws for reasons that do not require the 

termination of the collaborative law process, then the party whose counsel has withdrawn 

may retain a substitute collaborative lawyer; provided, however, that the substitute counsel 

must be trained as a collaborative lawyer and must agree in writing to the terms of this 

collaborative law participation agreement. 

11. Disqualification of Witnesses, Work Product. 

a. Collaborative lawyers shall not be called as witnesses in litigation, 

arbitration or other adversarial proceedings. All of a collaborative lawyer's work product 

is inadmissible as evidence, and the parties waive any and all rights they may othe1wise 

have, if any, to call collaborative lawyers as witnesses. Parties may use collaborative 

lawyers' work product exclusively as part of the collaborative law process described in this 

collaborative law participation agreement, except as othe1wise unanimously agreed by all 

parties and collaborative lawyers participating in the collaborative law process under this 

collaborative law participation agreement, 

b. Unless othe1wise agreed by all parties, collaborative lawyers and any non-

party person called as a witness, (i) all non-attorney expe1is and consultants retained prior 



to termination of the collaborative law process are disqualified as witnesses and their work 

product is inadmissible as evidence, except that such non-attorney experts and consultants 

may testify as to the preservation and/or condition of physical evidence to the extent that 

such testimony may be necessary; and (ii) in any subsequent proceeding, such experts and 

consultants shall not be permitted to provide expert testimony or to disclose any factual 

information, statements or admissions made by anyone during the collaborative law 

process. 

12. Other Dispute Resolution Permitted. The parties by mutual agreement may use 

other forms of nonadversarial dispute resolution, including mediation, to reach a settlement on any 

of the issues included in the collaborative law participation agreement. The parties' collaborative 

lawyers may also serve as counsel for any form of nonadversarial dispute resolution pursued as a 

part of the collaborative law participation agreement so long as it is not a proceeding described in 

G .S. § 1-642-10.35 

13. Confirmation of Representation and Informed Consent. 

a. Each of the collaborative lawyers by their signatures below (i) confirm their 

respective representation of the party indicated in this collaborative law process;36 and (ii) confirms 

that they have provided counsel and information sufficient for informed consent of said party under 

the Act as required by G. S. § 1-654 of the Act. 37 

3~ GS § 1-642( I 0) defines "proceeding" as any of the following: (a) A judicial, administrative, arbitral or other 
adjudicative process before a tribunal, including related prehearing and post-hearing motions, conferences, and 
discovery, or (b) a legislative hearing or similar process. 
311 This statement is required in all participation agreements. GS § l-644(a)(6). 
37 The reqi1ired information, assessment and advice is confirmed by the client is subsection 13.b. Note that a tribunal 
may enforce the provisions of a collaborative law participation agreement, and apply disqualification and privilege 
provisions of the Act, despite the failure of a collaborative lawyer to comply with GS §1-654 of the Act upon making 
findings described in GS § 1-660(a). 
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b. Each of the parties prior to the execution of this collaborative law 

participation agreement ( each a "prospective party''38), affirms their respective collaborative 

lawyer has: 

1. Discussed with said prospective party factors related to whether the 

collaborative law process is appropriate for the prospective party; 

ii. Discussed with the prospective party information concerning 

alternative forms of dispute resolution, including litigation, mediation, and arbitration, and the 

material benefits and risks of the same and the collaborative law process; and 

iii. Advised the prospective party that (A) after signing the 

collaborative law participation agreement, if a party initiates a proceeding, or seeks tribunal 

intervention in a pending proceeds related to the collaborative matter, the collaborative law process 

terminates, except as set forth in G.S. § 1-647; (B) participation in a collaborative law process in 

voluntary and any party has the right to terminate unilaterally a collaborative law process with or 

without cause; and (C) the collaborative lawyer and any lawyer in a law firm with which the 

collaborative lawyer is associated shall not appear before a tribunal to represent a party in a 

proceeding related to the collaborative matter except as authorized by G.S. §§1-647, l-649(c), 1-

650(6), or 1-651(6).39 

[The next page is the signature page.] 

)R GS §1-642(11). 
39 GS § 1-654. These areas are the minimum required by the Act prior to execution of a collaborative law participation 
agreement by a party, and confirmation of the same here would assist the collaborative lawyer with assurance the 
requirements of the Act are met. The collaborative lawyer should consider these requirements the minimum necessary 
for infonned consent, and should ensure the prospective client understands all of the provisions of the collaborative 
law participation agreement, and all applicable provisions of the Act, including those listed in this Section. 
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WHEREFORE, the parties and their collaborative lawyers have hereunto set their hands, 

effective as of the Effective Date. 

[Party 1] 

Party: ____________ _ 

Collaborative lawyer: 

[Party 2] 

Party: ___________ _ 

Collaborative lawyer: 
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EXHIBIT A 

NC UNIFORM COLLABORATIVE LAW ACT 

NCGS § 1~641 et seq. 
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Schedule 3 
Notice of Collaborative Proceeding 

STATE OF NORTH CAROLINA 

COUNTY OF --------

[Party l], 

Plaintiff, 

v. 

[Paiiy 2] 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
____ COURT DIVISION 

202_ CV __ _ 

NOTICE OF 
COLLABORATIVE PROCEEDING 

(NCGS § 1-646) 

COME NOW the parties to this action, and pursuant to the North Carolina Uniform 
Collaborative Law Act, NCGS Section 1-641 et seq,, (the "Act"), give notice to the Court that a 
collaborative law pmiicipation agreement as defined therein has been signed by the parties with 
respect to a collaborative matter related to this proceeding. Section 1-646 of the Act provides that 
this filing, subject to Sections 1-646( c ), 1-647 and 1-648, operates as a stay of this proceeding as 
long as the patiies are in the collaborative process. 

Pursuant to Section 1-646 and the Act: 

1. The parties shall promptly file with the Court a further notice when the 
collaborative process is terminated, without stating the reason for termination. Upon such filing, 
the stay of this matter shall be lifted. (Section l-646(a)). 

2. The Court may require the parties and collaborative lawyers to provide a status 
report on the collaborative law process and the proceeding. A status report may include only 
information on whether the collaborative law process is ongoing or concluded. It shall not include 
a report, assessment, evaluation, recommendation, finding, or other communication regarding a 
collaborative law process or collaborative matter. If information not to be included in the status 
report is communicated to the Court, it shall not be considered. (Section 1-646( c ), ( d)). 

3, The Court shall provide parties notice and an opportunity to be heard before 
dismissing a proceeding in which a notice of collaborative law process is filed based on delay or 
failure to prosecute. (Section 1-646( e) ). 

4. Without regard to the stay effected by this filing, during the collaborative process, 
a party may begin a proceeding and the Court may issue emergency orders upon motion of a party 
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in said proceeding, or an already pending proceeding, to protect the health, safety, welfare, or 
interest of a pa11y or otherwise preserve the status quo. (Section 1-647). 

5. Without regard to the stay effective by this filing, the Court may approve an 
agreement resulting from the collaborative law process. 

This tbe _ day of _____ , 202_. 

[Counsel for Plaintiff] 

[Counsel for Defendant] 
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Schedule 6 
Modifications to Scope and Terms of Disclosure 

NCGS §1-652 

The patiies agree that the disclosure of all relevant information in a timely, full, candid 
and informal manner, and with continuing disclosure requirements for any information that has 
materially changed, as provided in Section 6.a and b. of this Agreement shall be modified as 
follows: 

[Describe modifications] 
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Schedule 7 
Terms for Payment of Professionals 

Experts and consultants hired jointly by the parties to benefit the collaborative law 
process are set forth on this Schedule 7, and except as modified below, shall be paid pro rata by 
the paiiies, with any parties represented by a single collaborative counsel considered a single 
paiiy for these purposes. 

[Expert I] 

Modifications to pro rata payment: ________________ _ 

[Counsel for Plaintiff] 

(Counsel for Defendant] 

[Expert 2] 

Modifications to pro rata payment: _________________ _ 

[Counsel for Plaintiff] 

[Counsel for Defendant] 

Expe1is and consultants not identified on this schedule that are hired by less than all parties 
jointly shall be paid by the parties hiring such experts. 
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Contract for Legal Services 

[ Client full legal name] ("Client") and [Attorney or law firm legal name] (" Attorney") 
have entered into this Contract for Legal Services (the "Contract") effective as of [ effective date 
of agreement] (the "Effective Date"). Client and Attorney (collectively, the "Parties" and 
individually, a "Party") hereby agree that Client hereby employs Attorney for sole, limited 
purpose of representing the Client using the Collaborative Process to resolve the following 
dispute: _______ _ 

Client agrees that the scope of the representation is limited to the following: 

l. Initial consul1ation; 
2. Notice to Court to suspend litigation (as necessary); 
3. Review and organization of documents; 
4, [A series ofl Up to _J two hour collaboration sessions; 
5. Individual conferences, telephone calls, and written/electronic communications as 

necessary with Client and [opposing counsel] to prepare for collaboration sessions 
6. Preparation and review of a settlement agreement. 

For the above services, Client shall pay Attorney{$--.. _per billable hour for time spent 
on the matter I a tota/jlatfee of$_J, plus expenses. This fee does not include services in 
connection with litigation, arbitration, or mediation. []f the maximum number of collaborative 
law sessions permitted under this agreement is reached, and the parties wish to continue the 
collaborative process, this contract may be modified to include additional collaborative law 
sessions. The cost of additional sessions is $ ____ per session.] 

[Fee/expense/billing/retainer language goes here] 

Client's case will proceed using Collaborative Law Principles according to the 
Collaborative Law Participation Agreement (the "Participation Agreement") between Client, 
Attorney, [opposing party], and [opposing counsel]. Full execution of the Participation 
Agreement by both all parties and counsel is a condition precedent to this Contract. If any of the 
parties to the dispute or their counsel fails or refnses to execute the Participation Agreement, then 
(thejlatfeefor this matter is subject to renegotiation and) Attorney may withdraw. 

Either Client or Attorney may terminate this Contract and discontinue the representation 
at any time for any reason(; provided, however, such termination will not necessarily cause a 
refund of fees paid at the time of termination l <other termination language>]. Attorney shall 
withdraw from the representation and terminate this Contract if Client fails to cooperate in the 
process reasonably, including without limitation failing to provide timely and accurate 
lnformation or failing to cooperate in the scheduling and convening of conferences. Attorney 
shall withdraw and shall not continue to represent Client in litigation, arbitration or other 
methods of dispute resolution if Client and [opposing party] do not reach an agreement resolving 
their liispute using the collaborative process described in the Participation Agreement. 

This the ___ day of_ _ __ ,20 __ . 



Client 

Attorney 



AGENDA FOR FIRST COLLABORATIVE SESSION 

Name of Participants: 

Date: 
Place: 

1. Welcome the patiicipants to what is intended to be an effective way to ·resolve the dispute 
through an informal process. 

2. Elect someone to take minutes of the meetings (this task can be shared in future 
meetings). 

3. Review and sign the Participation Agreement. Note: In this demonstration the 
Participation Agreement has already been reviewed and signed. 

4. Review the collaborative interest-based negotiation model with participants. 

5. Identify pressing concerns/issues and add them 1o the agenda if necessary. 

6. Invite the participants to describe their individual goals, interests and concerns. 

7. Create a pl~n for gathering information. 

8. Discuss possible engagement of neutral profossionaVexpert ( e.g. structural engineer). 

,. Discuss participants' expectation of each other until next joint meeting and list 
participants' assignments. 

10. Plan the agenda for the next meeting and arrange for minutes and agenda to be sent to 
each group member. 

11. Ask and address any questions. 



DISPUTE RESOLUTION OPTIONS 

l. Standard Litigation (Including Pro-Se}. 

The Seventh Amendment to the United States Constitution preserves the right of 
trial by jury in federal courts. The North Carolina Constitution establishes a similar right 
to a jury trial in state courts (Article 1, Section 25). A good revi~w of the historical 
development of the right to trial by jury in North Carolina is contained in Kaiser v. 
Kaiser, 325 N.C. 502, 385 S.E.2d 487(1989). Suffice it to say that while the 
constitutional right to a trial by jury in civil cases is not absolute in North Carolina,'it 
should be treated as so for all practical purposes, That right in tum is preserved in Rule 
3 8 of the North Carolina Rules of Civil Procedure. That rule also provides that in order 
for this right to be preserved, it must be demanded as part of the pleadings in a civil 
action, and if not properly demanded, may be waived. Nothing in any alternate dispute 
model is intended to deprive anyone of their right to a jury trial. Any alternative pursued 
is done so voluntarily, and an attorney counseling a client should carefully advise on the 
right to a jury trial and the consequences of either failure to make an appropriate demand 
or otherwise waiving that right. 

If pursued, a trial by jury is governed in North Carolina as in most jurisdictions by 
the Rules of Civil Procedure, the Rules of Evidence, and the Rules of Appellate 
Procedure - separately established for federal and state courts. Access to federal courts is 
for the most part limited to those involving violations of the United States Constitution or 
federal laws, or cases between citizens of different states if the amount in controversy 
exceeds $75,000.00. 

At the state court level, three options exist. Small Claims Court handles civil 
cases where the claim is $10,000.00 or less. Typically the parties arc not represented by 
lawyers and the matter is decided by a magistrate without a jury. 'Inere is no discovery 
and the process is quick and inexpensive. However, either side can appeal a.Small 
Claims Court decision to District Court where they essentially start over. At District 
Court, either side may ask for a jury. All of the Rules of Civil Procedure and of Evidence 
apply and, while many people proceed in District Court without a lawyer, involvement of 
counsel is much more common than in Small Claims Court. 

A separate option from Small Claims Court is to begin the matter in District 
Court, which hears civil cases involving less than $25,000.00. 

Superior Court handles civil cases involving more than,$25,000.00 and it is 
unusual to proceed without being represented by counsel. While District Court can 
handle a matter relatively quickly and inexpensively, a ease in Superior Court is unlikely 
to come to trial less than a year following the filing of the complaint, and there are 
instances where that time has been muny years. · 
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Any case beginning in or reaching District Court or Superior Court may be 
appealed first to the Court of Appeals and subsequently, with certain restrictions, to the 
Supreme Court. The tirne to complete each level of appeal is typically about a year, 

2. Arbitration. 

Arbitration is a private process that does not involve the court systems, a judge or 
jury. Typically a single arbitrator or a panel of three arbitrators decides both the facts 
and the applicable law and reaches a final decision which, according to the prior 
agreement of the parties, may be binding or non-binding, Ifit is non-binding, it is 
essentially an advisory opinion and either party may proceed to have the matter decided 
by the courts as described above. Ifit is binding as previously agreed by the parties, it 
can only be appealed on the basis that the arbitrators have acted improperly. While the 
rules of court do not apply (Rules of Civil Procedure, Evidence, and Appeal), arbitration 
typically does involve discovery and a full "trial" before the arbi1rator(s). Binding 
arbitration can thus be quicker and cheaper than trial, but generally does involve counsel 
and many of the same steps that are involved in a court case. It is adversarial to the same 
extent as a court case, 

3, Mediation. 

Like arbitration, mediation is a private process where a neutral third-party is 
selected by the parties. However, rather than being an arbitrator who can decide the case, 
a mediator is more of a facilitator to assist the parties in reaching a settlement. The 
mediator has no ability to make a decision for the parties, Mediation is rarely pursued 
independently ofa civil action, though there is no reason the parties could not choose 
mediation separate from a court action. Increasingly mediation occurs after the parties 
"know all the facts"; so that by the time of mediation, all of the expenses of discovery 
have been incurred. Often the parties also wait until after any pretrial motions have been 
decided. Thus it may be that the only saving of time and cost is the avoidance of an 
actual trial and appeal. In most cases, the parties are physically separated during the 
mediation process, with the mediator traveling back and forth between the two sides in an 
effort to negotiate an agreement. Almost always .the p11rties are represented by counsel 
throughout who generally direct the dialogue with the mediator and b~tween the parties. 

4. Other Alternate Dispute Resolution Methods. 

The American Bar Association webpage, ainong other sources, references any 
number of other alternate dispute resolution approaches including mini-trials, special 
masters, and summary jury trials, though none of these are in widespread use. There is 
also an alternate dispute method generally labeled "cooperative practice" which has all of 
the trademar.ks of Collaborative Practice except that the lawyers do not agree to withdraw 
in the event settlement is not reached. If a lawsuit is filed, the same lawyers can continue 
to represent their clients. There have been several new early resolution methods that have 
appeared, including Guided Choice Mediation, and Planned Early Dispute Resolution 
(PEDR), . 
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Junctions Along theADR Spectrum 
Written by Michael Zcytgonian on-Nqvcmbcr 22nd, 2008 

As ADR practitioners get out and educate the public about the various alternative dispute 
resolution processes, we frequently hear some of the same questions asked. People want to know 
the differences between this approach and that one, between what I do and what other lawyers 
do, between facilitative and evaluative mediation styles. In order to best help our clients, we 
need to be able to successfully and clearly answer their questions. 

What's the difference between arbitration and mediation? 

What is the difference between mediation and collaborative law? What does a case evaluator do 
d((ferently from a mediator? 

Where does the word "om buds" come fi•om, and how is an ombuds different from a human 
resources person? 

How is mediation used as part of the collaborative process dijferent/rom mediation that takes 
place in litigation? 

Is arbitration all (/wt dijjerentfrom litigation? 

If we as ADR practitioners educate the public about the tremendous untapped resources available 
to them within the ADR spectrum, and engage in ongoing discussion with our potential clients 
about the value of ADR and the differences between approaches, we will be more successful in 
educating end users and referral sources about our respective serviyes. And we will achieve 
greater buy~in and use of our ADR services by the public. 

In branding, marketing, and promoting our services, focusing on differences is important. But 
once the marketing part is done, strategies are chosen, ~d we get down to the work of resolving 
disputes, there is no value in harping on the differences or involving ourselves in a game of 
competition or one~upmanship. Each type of ADR process, and the hybrids that are developing 
among them, has value when utilized at the right time, in the right situation, with the right 
combination of talented and trained personnel. 

As we work .within the ADR processes and within our community of ADR practitioners, we can 
recognize and focus on the synergies between us, the crossover among our various approaches, 
the hybrids we cm} create, and the opportunities for integration, We can and should embrace the 
interwoven threads among our areas of focus and celebrate our similarities in philosophy and 
approach. We are nllies here, dedicated to a cause of"transforming the way conflict is 
resolved," as the international collaborative law community proclaims (see 
http://www.coll aborativeprac1i ce.com/). 
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Let's look at a few of these examples and see how working with these synergies is beneficial and 
can become quite natural. 

Mediation and Collaborative Law 

I've often thought that the model most likely to achieve the deepest and most thorough resolution 
is collaborative mediation, in which the parties are represented by collaborative lawyers and the 
process is facilitated by a neutral mediator. Doth the mediator and the l.awyers in this process 
grasp the need to stay transparent and interest-based; the mediator can facilitate more freely 
knowing that both parties are represented by counsel and that both attorneys are on the same 
page as the mediator as they work to expand the pie and develop options for 
resolution. Together, they work to shift the focus from "winning" in a positional, zero-sum game 
to collaboratively identifying interests, solving problems and creating solutions. 

In civil collaborative law cases, we are beginning to see something similar to collaborative 
mediation. Growing numbers of parties use a collaborative consultant or monitor who serves as 
an independent consultant assisting the parties an.d lawyers in keeping the collaborative process 
on track and facilitating when the parties run into roadblocks. The collaborative consultant is not 
facilitating the developing of options and resolution as much as he or she is helping to preserve 
the integrity of the process. It actually is similar to the role of. .. 

Circle Process and Ombuds Services 

... a Keeper in the Circle Process used in restorative justice cases, who maintains the integrity 
and smooth functioning of the Circle. The Circle Process is a valuable tool used as a key 
stepping stone for communicating, understanding, acknowledging, and reaching deeper 
resolution. The Keeper's role, as defined by Kay Pranis in The Little !Jook of Circle Process, "is 
to initiate a space that is respectful and safe, and engage participants in sharing responsibility for 
the shared space and their shared work." (This may sound familiar to collaborative 
lawyers.) Circle Process is a valuable vehicle that could be used as part of a mediation or a 
collaborative case. It also might be utilized by ... 

Ombu<l.1· Services and Civil Collaborative Law 

... an Ombudsperson, as part of the ombuds' neutrai and impartial interactions with parties to 
address and diffuse situations before they rise to the level of disputes, The om buds gives the 
parties value when he recognizes that the situation calls for an opportunity for people to better 
understand each other and be heard in a safe environment. Faced with a dispute situation, an 
om buds might recommend the use of a Circle Process and a Keeper. An ombuds could also 
recommend a process that offers that same type of"container of safety and trust" to work within, 
Collaborative Law. And within that process,, .. 

Mediation and Collaboratively-Trained Neutl'al Experts 

... during one of the Collaborative four~way meetings, it may become evident that a certain type 
of expert or consultant is needed to provide some useful information that would help both parties 



better.develop options. Experts may include a financial advisor or an economist to help with 
some necessary projections· or analysis, a CPA to value a business or other asset, or a diversity 
expert to help in a discrimination dispute. It's not uncommon within a collaborative case or 
mediation for one or both parties to lack a good handle on the value or strength of their case, and 
the "shadow of the law" looms, perhaps eroding a party's commitment tot he collaborative 
process or the mediation. It might be helpful to the process to clarify the BA TNA of one or both 
of the parties, so they agree to bring in ... 

Case !£valuation and Mediation 

... a Case Evaluator, to give them a bit ofa reality check and offer some advice as to the strengths 
and weaknesses of the claims. A neutral case evaluator, \Vorking within a mediation or a 
collaborative case and providing helpful information and analysis, will almost always provide a 
strong nudge to the parties to continue the interest-based process. A mediator can be called 
upon to provide some case evaluation, or a case evaluator can seamlessly slide into a mediator's 
role when helpful to bring the parties to a good resolution. On the other hand, if it seems that the 
interest-based approach is not going to result in a settl'ement, some civil collaborative process 
agreements include the option of a cooling off period, followed by ... 

Civil Collaborative Law and Arbitration 

... the use of an arbitrator. An arbitrator may be appropriate if the parties, after making their best 
effort at either collaborative law or mediation, cannot fully resolve the dispute and need a third 
party to decide the issue or matter for them. Some proactive employment, contract, and 
transactional lawyers have begun to advise their clients to include a tiered ADR provision in the 
dispute resolution clauses of their employment agreements, partnership agreements, and other 
business contracts. Discussing dispute resolution during contract formulation also gives lawyer a 
good opportunity to educate his or her clients about the various types of ADR open to them long 
befere they find themselves engaged in a dispute. This also allows the lawyer to lay the 
infmmational groundwork for making sure that the client's choice of ADR approach is done with 
the true informed consent of the client. 

So, as the Circle Process recognizes, there is a connection among all types of ADR practitioners, 
and while each ofus in the ADR community has different tools in the toolbox, there is great 
opportunity and potential for synergy, crossover, and creating effective hybrids within our 
approaches. 

Michael Zeytoonian is the founding member of the Zeytoonian Center for Dispute Resolution, 
LLC, in Wellesley Hills and Westborough, MA. Ele is a mediator, civil collaborative lawyer and 
ombudsman. 



Using Collaborative Law in Employment Disputes 

By Michael A. Zeytoonian 

Within the law, we are constantly pulled between various extremes - between law 
and justice, between truth and procedure, between theory andJact, between loyalty to the 
client and loyalty to the court, and for some between wanting lo do well and wanting to 
do good ... When we can't find answers that satisfy both sides we tend to try to find a 
place in the middle where everyone can feel co1nfortable, 011 at least can accept the 
decision.. 71,ough there is enormous benefit to this approach, what it also does is deplete 
many decisions of any meaning and any meaningful.function. 

The middle way is not 'splitting the difference', but finding the 'right path' or 
appropriate way to resolve a cottflict or to live one's life, Lawyers are not called to just 
split differences, but to seek what is appropriatef•r the parties before them, not just in a 
legal sense, but with respect lo the whole situation and the various aspects of the needs 
which are presented ... Too often we believe that a narrow legal solution is the best 
outcome }Vhen, inflict, there may be numerous ways in whicli to address a problem or 
situation. Our value as lawyers increases when we are able to direct people to the 
appropriate resources they need. 

From 111e Spiritual Revitalization of the Legal Profession,· A Search for 
Sacred Rivers, by David Hall 

Introduction & Observations: 

Civil Collaborative Practice ("CCP") contemplates the application of 
collaborative law ("CL") in resolving disputes in practice areas other than family law or 
divorce cases. CL practice groups around the United States and Canada have been 
working to use CL, its process and approaches \Vith limited success in business disputes, 
probate, employment and medical error cases. In the purest, aspirational model of CCP, 
the parties and lawyers sign a participation agreement with all the elements of the 
traditional CL model. To date, many CL lawyers have utilized the principles and varying 
amounts of the CL process and elements in CCP dispute resolution with growing success. 
Building upon these early successes, CCP lawyers are working with models, protocols 
and guidelines that best Lit the circumstances of probate, employment, business and 
medical error cases. Clients are responding with increasing favor and interest in using 
CCP to resolve their civil disputes. 

In October, 2004, dttl'ing the International Academy of Collaborative 
Professionals ("IACP") Fonun in Boston, practitioners from several grot1ps met for an 
organizing session and took up more globally the discussion of promoting the use of CL 
in non-family cases. Follow-up efforts led to the c\·ention9f an IACP Civil Tuslc Poree in 
2005 an<l formal mnrketing research. The recommendations of the Civil Task Force we1:e 
adopted by the IACP later in 2005 and the IAC'f> created a standing CCP committee to 
further the progress nn<l promotion or CCP. 
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The Civil Task Force targeted several practice areas for the first efferts of 
promoting the use of CL, including probate, medical error, employment and family or 
dosely held businesses. It also identified non-profit and religious organizations as an 
ideal market, not only for the application of CL in their disputes, but also for the purposes 
of marketing CL. The Civil Task Force also recommended the adoption of the 
"Collaborative Commitment", which articulates the essence of CL: 

Collaboralive practitioners will not engage in mt adversarial court or trib1111al 
process against any of tire sig11ators to the participatlon agreei11e11t. 

This article focuses on the application of CL to employment disputes. It 
addresses the fundamental preliminai·y task of triaging an employment-based dispute to 
determine whether it is a good candidate for the use of CL and identifies the factors that 
make an employment dispute a good candidate for using CL. 

Def ere beginning the CCP process -Triaging the case: 

Just as not every case is right for arbitration or mediation, not every case is a good · 
candidate for utilizing CCP. If one or more of the parties feel it is important that some 
new law is made or that some legal issue must be clarified, than that case needs to be 
litigated. If the only issue that needs resolution in a case is the amount of money to be 
paid in damtigcs, then case evaluation, binding arbitration or litigation are more effective 
vehicles than CCP. But ifthere is an expanded set of interests beyond money, if 
preserving relationships is important, if confidentiality and privacy is vital or if cost and 
time efficiency are factors, it is likely that CCP will be a good fit for the dispute. To 
advance the movement, establish credibility and purpose and clearly define our niche, it 
is critical that CL lawyers aclmowledge that not all disputes are good candidates for CCP. 
In our eagerness to sign on collaborative cases, we need to be mindful that mismatching 
CL with cases that are not good fits will not only fail to best serve the client's needs but 
will also do the development of CCP more harm than good, 

What should practitioners and clients be searching for in triaging a dispute to see 
if CCP would be a good fit? A colorable claim; interests that are well served by CL; a 
commitment by both clients and counsel to un agreement -- preferably written -- at the · 
outset to pursue settlement by intention;,the ability to create a safe container of trust; a 
vehicle or set of circumstances that facilitates the Collaborative Commitment; the need 
for confidentiality; the need to preserve relationships, and opportunities to expand the pie 
and serve client interests through some out-of-the-box options. The case doesn't have to 
have all of these elements, but the more it has, the better the candidate for CCP. 

a. A colorable claim: This is a critical determination, not only in the life of the specific 
cuse, but also as it effects the reputation of the CCP movement. CL practitioners should 
only be suggesting as good candidates for CL strong cases that have merit and depth. 
The CL attorney should know that a prima fac'ie case can be made without relying on 
something to turn up in discovery. CL must not be viewe1 by the legal ~ommunity and · 
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the defense bar as a mechanism used by lawyers who don't feel strongly enough about 
their cases to commit to litigation and instead try to get a quick settlement. In order to 
gain credibility, both individually and for the CL movement, it is incumbent upon CCP 
practitioners to weed out the weak cases . 

. Screening out all but the strong, colorable claims ~lso works to t~e benefit of the 
employer's in-house counsel. It also gives us credibility so that when we come with a 
case and suggest that CL be utilized, our suggested is given more consideration and 
weight by in house counsel. After all, a weak claim would never withstand the early 
going of CL 's open and full disclostu·e of all relevant information. The CL process 
would quickly expose a weak or baseless claim for what it is, the CL process would come 
to a quick and justifiable end, and the CCP movement would lose credibility. 

Secondly, it would be inconsistent with the values and philosophy of CL (honesty, 
respect, openness, transparency, trustworthiness, integrity) to brin,g a weak or non
co)orable claim to the CL process. Our reputation as a CL community will either be 
honorable and trustworthy because we only bring colorable, serious CL claims or it will 
be weakened ifwe bring meritless or weak claims. 

Why CCP vs. mcdiatien'? 

The above triaging process may beg the questions: If it's a strong enough claim 
to warrant using CL, then is CL necessmy or will employer opt to just resolve the dfapute 
through mediation? What is the advantage or the value added of CL over mediation in 
these situations, which are probably the only situations in which a large employer will 
consider using CL? 

If you have a CL lawyer representing the employee and the in house counsel is 
also trained as a CL lawyer, you probably won't need a mediator so there's a cost and 
time savings. But if you did need a mediator ·to assist the _CCP process with one or two 
difficult issues, themediationwould have a different tenor and feel than a mediation that 
occurs within the litigation process. 

CL lawyers approach the conflict from the outset of the proce.ss with the intention 
of settlement by design and will utilize interest-based negotiation rather'than adversarial 
positional bargaining. The latter is often used by litigants, even in a typical mediation 
scenario. The style, dynamic and depth of the mediation are decided differently when it 
is done with CL lawyers as opposed to litigator~. Using CL with trained CL attorneys 
will improve the chances of expanding the pie and finding more interests. The more 
interests there are, the 1"(10re options can be developed. If there is going to be a deeper, 
more meaningful and complete resolution, one that serves to cure rather than just treat 
problems, alllt one that will likely have a more long-lasting, positive impact on the parties 
and their ongofng relationship, it is far more likely to come from the CL approach than 
from traditional mediation. 
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Second, the open exchange of relevant information by the parties, an integral part 
of the CL process, occurs early on in the CL process and is done in a more efficient, 
honest and transparent way than typical discovery is done in litigation. Mediation, if it is 
done outside of the CL process or as an alternative to CL, is less desirable than CL for 
one of two reasons: 1. If mediation between parties occurs before litigation is initiated, 
there has likely been no efficient, designed process for the exchange of relevant 
information. This puts parties in a position of assessing and considering.a settlement 
without having the information necessary to make an infonned decision. 2. If mediation 
occurs during litigation, it usually comes only after traditional discovery practice has 
been completed, including costly depositions and other discovery devices and the often
unnecessary motion practice that accompanies contentious discovery. By then1 important 
relationships probably have been damaged or destroyed and the litigation has already 
taken its toll on the resources and emotions of the parties. The parties will have become 
entrenched in their positions and trust has most likely eroded. All these factors handicap 
the mediation that occurs later in litigation, making it less likely to bear as meaningful 
and as complete resuits as those coming from either the CL process or the kind of 
mediation that occurs within the CL process. 

Third, if there is a need to retain experts, the CL process allows for the joint 
retention of independent, neutral experts working with both parties and coming up with 
more objective, mutual findings and a saved cost for both parties. The expense and 
inefficiency of expert discovery in litigation that usually only leads to a battle of the 
experts are likely to still be a part of traditional mediation; the CL process eliminates 
these by design. 

b. Interests that :ire well serve• by CL: In employment disputes, there are often 
interests other than money damages. These might include the continuing or future 
employment of the employee y..rith the company, the desire for the work culture to 
change, the desire for an acknowledgement of harmful behavior and for an apology, the 
need for preventive training about discrimination or harassment, the desire for 
disciplinary action to be meted out against wrongdoers, the desire for the complainant to 
leave the employ of the company or to be separated from a department or individual, the 
need for positive references and/or assistance in finding subsequent employment and the 
need for privacy and confidentiality. 

There may also be ways, outsitje of the confines of the employment relationship, 
in which the employer can meet an interest of the employee or vise versa that are seldom 
explored. There may also be creative work arrangements that can be designed and 
temporarily implemented to defuse any stormy workplace atmosphere, while the 
collaborative process is working to identify and meet interests. All these interests and 
others that can be molded into options and included in eventual resolution are more easily 
identified when the parties and lawyers are focused on the interests of both parties and 
not entrenched in adversarial positioning. 
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c. Mutunl commitment to settlement by intention; It its purest form, CL is a written 
agreement in which the parties and lawyers make a commitment to neither litigate nor 
threaten litigation, to openly and honestly disclose all relevant information and 
documentation, and to ytodc from the outset of the endeavor toward settling the matter in 
a way that best meets the interests 9f the parties by identifying those interests and 
creating options tc:> satisfy them. 

Tbis commitment is more than just procedural. Tt is not enough to agree not to 
file any court papers or complaints, The mindset, the focus and the intention, from the 
beginning of the effort, must be alig11ed with the purpose of settlement of the matter, The 
lawyers in particular must share a mutual commitment, by their actions and words much 
more so that on paper, to work together to meet the interests of the parties and resolve the 
matter. There can be no slipping back into litigation mode, no functioning in the shadow 
of the law. A lawyer's focus cannot be divided such that his ears may be listening the 
parties to identify interests, while his eyes are looking for cases to site to support a 
position. Lawyers and clients must embrace the commitment and it must be real. For 
these reasons, many lawyers who begin practicing CL while still litigating soon make the 
career determination to stop doing litigation altogether. · 

d. The creation of a container of safety and trust & confidentiality: Fatnily law cases 
have shown us that in divorce cases, the disqualification clause is an effective vehicle for 
creating and facilitating the maintenance of a container of safety and trust. If the parties 
in employment cases can agree to the disqualification clause, it would provide the same 
container in employment cases. But, for the reasons stated below in the discussion of. 
using firewalls in outside counsel firms, it may be awhile before employers will agree to 
give up the law firms who have represented them. In the meanwhile, in order to be able 
to utilize CCP in employment cases, the lawyers, while triaging, must be looking.for that 
set of factors that will successfully keep and preserve the container that provides safety 
and trust for the parties. 

For instance, if a sexual harassment case involves a nonprofit or religious 
organization and the victimized employee is still employed by the alleged perpetrating 
organization, those facts, coupled with the mutual commitment of the lawyers and parties 
to pursue settlement by intention, may be enough to create the safe container. Each party 
has a strong incentive to keep the container of safety and trust intact and a strong 
disincentive to litigate this kind of case. The non-profit organization employer does not 
want the dispute to be a public matter because it will have serious adverse impacts on its 
ability to raise funds and it will impact its reputation in the community. The victim also 
needs a confidential, safer process to minimize the emotional strain as opposed to 
litigation and a process that levels the playing field with respect to any possible economic 
imbalance. Both parties need faster, more efficient resolution than litigation can provide. 
So here, the factual circumstances, combined with the mutual commitment of the lawyers 
to serve'their clients' interests by not litigating the matter btit to work toward settlement 
by intention, create the safe container .. 
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The facts in some circumstances, or the intention, presence and reputations of two 
collaborative lawyers, will sometimes serve the same purpose as the disqualifica•on 
clause and facilitate the achieving of the Collaborative Commitment. Collaborative 
lawyers working in employment cases are encoui•aged to seek and fitid either the 
necessary factors or include the contractual terms in the participation agreement that can 
effectively be substituted for the disqualification clause. This is necessary until such time 
that the disqualification clause element of the CL process becomes a non-issue. 

e. The need to preserve relationships: One of the reasons the IACP Task Force 
identified non-profit uhd religious organizations as a good target market was because in 
these and other "mission-based" organizations - schools, colleges, hospitals and other 
health care centers, foundations, museums and arts-based organizations - there is a desire 
and a need to maintain business relationships. The same need to preserve relationships is 
also likely true of some probate proceedings, family and closely held businesses, and in 
medical error situations. When maintaining healthy relationships are important to the 
business or mission of the employer, CCP will provide value to the'dispute resolution. 

f. Opportunity to expand the pie and serve client interests through out-of-the-box 
options: The greater the interests that can be identified, either while triaging or in the 
earlier stages of the CL process, the better the case can be served through utilizing CL. 
In harassment or discrimination cases, frequently the victim and sometimes even the 
employer recognize the shared interest of changing the culture. That interest can be 
satisfied by including preventive or awareness training in the options identified for 
resolution. The victim's need for an apology is another such interest. A realigning of 
certain employees or departments may also meet an interest. The willingness of the 
employer to find and help secure the victim a desirable job with another employer may 
also satisfy both the employee's desire to find another job and the employer's interest in 
defusing a charged up work environment. 

In one uiscrimination case, my client's interest was nothing for herself, but rather 
that the employer should do something to monetarily help another former employee that 
my client felt had been more adversely impacted by the alleged discrimination than she 
had been. That option could never be a part of a litigation outcome, but it could be 
worked out as part of a CL resolution. Because CCP is focused on satisfying parties' 
interests rather than defending one party's position while simultaneously attacking the 
other's position, it can contemplate out-of-the-box solutions. In some cases, satisfying 
one party's interests may not necessarily be adverse to the interests of the other party; in 
fact, sometimes the same solution may satisfy both interests, resulting in the desired win
win outcome. 

Conclusion: 

We are pioneers on the horizon and the path ahead has yet to be carved out or 
marked. That is for us to do and because of that, the pace may be slow and frustrating for 
some .. We don't have all the answers yet, but we are asking the right questions. This 
evolution is not unlike the early years of mediation or the beginnings of CL in family law 



cases; we will encounter resistance, skepticism and doubters along the way. There are 
challenges ahead in molding the most appropriate CCP models, protocols and 
participation agreements,.in targeting appropriate markets, in educating lawyers and the 
public on what this process is, how it works and the value it offers and in working 
through the early CCP cases. But ifwe believe the concept ofCCP makes sense to us, 
resonates with who we are in our inner beings and reflects the kind of lawyers we strive 
to be, then it's worth staying the course to wherever it takes us and letting go of any 
preconceived outcome. Once again, as in the beginning of this essay, we are guided by 
David Hall' scull to continue the search fer one's own sacred river, to change the way 
disputes are resolved globally and to spiritually transform the profession of law: 

How we see and nurture ourselves will ultimately determine how we interact with and 
change the world. Thus for the lawyers to create alternative approaches to the practice 
of law, they must first align their hearts and beliefs around this new approach. They 
mus/ have faith in something that does not yet exist, in order for that reality to one day 
exist. So lawyei•s must, in their hearts, value the whole client today so they can serve the 
whole client in thefuture. 1 

Copyright© Michael A. Zeytoonian. All rights reserved. 

1 David Hnll, 7'/ie Spiritual Revitalization of !he Legal Profession,· A Searuhfor Sacred Rivers, p. 15 t, 
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Prescription for Sanity in Resolving Business Disputes: 
Civil Collaborative Practice in a Business Restructuring Case 

Dy R. Paul Faxon and Michael Zeytoonian 

One of the ideal target markets for the application of Collaborative Law ("CL") in 
civil disputes (i.e. disputes other than divorce or family law cases) is the closely-held or 
family business dispute, The dispute that is the subject of tbfa article is that of a closely 
held corporation owned by four partners. The successful use of CL in this case, one of 
the first trnly collaborative civil cases using the purist CL model, validated our views and 
gave us an excellent case to analyze in this article. 

Sum man of the case:, 

This collaborative case involved the break. up and restructure of an "S" 
Corporation incorporated in Massachusetts by the four original and equal shareholders. 
The four shareholders also constituted all the directors and officers as well as key 
employees of the corporation, thus malting the entity a "closely held corporation" under 
Massachusetts law. As legal counsel reminded the parties on several occasions, the 
shareholders/directors/officers in a closely held corporation owe fiduciary type duties to 
each other under the Commonwealth's common law. 

The profitable business in question had grown over five years to gross revenues of 
approximately $1 million and provided computer and software consulting services to the 
life science industry. No shareholder agreement existed at the time that three of the 
shareholders informed the fourth shareholder that a restrncturing (buy out) needed to take 
place due to "irreconcilable differences" that did not reflect questions concerning the 
fourth shareholder's technical competence, work ethic, or new client development 
acumen. Nonetheless, it was a painful and difficult revelation for the fourth shareholder 
to hear. As part of the CL settlement included a confidentiality agreement, "the name of 
the corporation as well as the four partners, will remain confidential. However, the 
clients were so satisfied with both the CL process and the result, they volunteered to offer 
us quotes of their views and authorized us to use them in articles about the case. 

The case rnised both business and employment issues; and the solutions 
memorialized in the written restructuring agreement ("RA") included typical business 
law elements (restructuring, stock buy out, non•competition and softwure reseller 
agreements) as we]! as employment considerations. Using CL, the parties and their 
attorneys were able to navigate through the departure of one of the shareholders, the 
restructuring of the original corporation ("OC';), the compensation of the minority 
shareholder/departing shareholder ("MS/DP") for his equity and final employment 
wages, the creation of a new con:ipnny by the MS/DP (wi!h the cost of incorporation 
funded by OC). The parties also laid the groundwork for a joint public announcement, . 
continuing cooperation and productive relationships between the two businesses after the 
separation. The CL process began shortly after the dispute arose, in January, 2007 and 
was successfully concluded in May, 2007. Legal fees incurred by all parties and the 
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elapsed time to resolve the dispute were both a iaction of what would have been 
required in litigation, 

The Process: 

The co-authors were the two CL lawyers in this case, both members of the 
Massachusetts Collaborative Law Council ("MCLC"). R. Paul Faxon of The New Law 
Center in Cambridge, MA represented the OC and three continuing shareholders of the 
OC (to also be referred to herein as "OC"). Michael Zeytoonian of Hutchings, 
Barsamian, Mandelcom & Zeytoonianin Wellesley Hills and Westborough, MA 
represented the MS/DP, Faxon, who had been the OC lawyer since its inception, 
suggested the idea of using CL to aU four shareholders as an alternative way of working 
through the dispute rather than litigation. The four shareholders agreed to consider using 
this approach and Faxon took the valuable opportunity presented to provide all parties 
with contact information 'on CL lawyers, including Zeytoonian in particular. After an 
initial meeting between the MS/DP and Zeytoonian as his lawyer in which Zeytoonian 
informed the MS/DP on the CL process and the differences between it and litigation or 
arbitration, the MS/DP retained Zeytoonian as bis CL counsel. Then the three remaining 
shareholders of the OC confirmed Faxon 's retention, All four shareholders gave their 
informed, written consent to Faxon's representation of the three remaining OC 
shareholders, 

This was a pure CL case and process that incorporated the many elements of CL. 
The parties agreed to use best efforts to refrain from litigation. The lawyers affirmed 
their Collaborative Commitment by agreeing that their representation of the clients would 
be limited only to the collaborative process and would not extend to serving as litigation 
attorneys should the CL process foll short. The parties also agreed to the open and 
voluntary exchange of all relevantinfonnation; the use of interest-based, non-adversarial 
negoti_ation at all times in the CL process; the use of two shared neutrals in the form of 
independent and jointly retained business valuators; respectful and civil behavior and 
communications at all times; six-way meetings; confidentiality; and the collaborative 
development of options that would serve the interests of all parties and facilitate a final 
resolution. These agreements and commitments were reflected in a written process 
agreement signed by all parties and both lawyers, which became an exhibit to the RA. 

After Faxon explained the CL process to the four shareholders, both Faxon and 
Zeytoonian took the time to further explain the CL process to their respective clients 
separately and answer any questions and review the pros and cons of the CL process and 
the litigation process. The separate informed consent of the parties was important, 
particularly in the case of the MS/DP, so that he would recognize that his rights and 
interests were being protected and represented in a process that was not adversarial. 

The CL process included several pre-meeting planning conferences and de
briefing conferences between the two lawyers. Two six-way meetings took place among 
counsel and the four shareholders; the irst lasting about 2 hours and the second lasting 
nearly 6 hours. Rather than present a chronology or a play-by-play, this article focuses 
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on some of the highlights of using the CL process in this case, some "Monday motning 
quarterback" observations and some lessons learned. 

As part of the advance planning for the first six-way, the lawyers jointly 
developed an agenda and detennined that the meeting should be held in Zeytoonian's 
office, because as the party being asked to leave the OC by the majority of other 
shareholders, it was important that the meeting was held on MS/DP's "home turf'. The 
lawyers carefully planned the agenda, detennined who would present what and 
determined how and when to actively engage the parties in presenting and assessing 
issues and concerns. Once the stage was properly set with advance planning, discussions 
in the six-ways flowed fairly freely and openly, 

Joint experts were utilized efficiently and made important contributions to 
reaching a resolution. While neither joint expert was present for the six-way meetings, 
the findings of both joint experts were available prior to and presented at the second six
way meeting and were useful to the parties in determining business value, the basis for 
the valuation and the MS/DP's share of the value. The parties agreed to jointly hire an 
accounting expert to give an independent limited valuation of the business for the 
purposes of the collaborative process. They later agreed to hire a second valuation 
expert, also retained jointly, to offer a second, more formal appraisal and to approach the 
business valuation from a different perspective. Both CL attorneys encouraged the 
parties to meet independently with the two experts, which was done before the second six 
way meeting. 

The work of the parties outside of the four-way meetings was critical to 
advancing the CL process and in reaching a deeper, more lasting resolution. Both Faxon 
and Zeytoonian gave the clients joint "homework" assignments during the process. 
These included discussing and reaching an agreement on how the company's existing 
clients would be divided, developing a set of public "talking points" to address the 
restructuring; and setting· a discounted rate for MS/DP to resell certain diii.cult-to-value 
software being retained by OC. The counselors asked the parties to think about how a 
reseller agreement might look, anticipating the need for the parties to continue to work 
together as two separate companies and entities, servicing the same clients. 

Before the first six-way, Zeytoonian met with his client, the MS/DP, to get 
acclimated, to discuss format and environment for meeting. Zeytoonian suggested that 
MS/DP decide ahead of time where he and his counsel should sit. MS/DP wanted to be 
facing his lawyer across the table and not next to him, but next to his fellow shareholders. 
Zeytoonian decided to position.himself in the middle of the table opposite his client. 
During the six-way meetings, the two lawyers sat side by side, four shareholders sat next 
to each other along an oval table. Counsel for MS/DP purposely took the two "head" and 
"foot" chairs off the table before the meeting began. Drinks, coffee, tea and light 
refreshments were on the table for the first six-way meeting, This meeting began at'ound 
2 pm with a pre-detennined decision to end no later than 5 and a goal of ending by 4 pm 
or whenever! t became clear that the point of diminishing returns had peen reached . 
(The meeting did end precisely at 4 pm.) The second six-way meeting began around 5:30 
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pm a1.1d dinner was brought in for this longer meeting, which went deep into the night. 
Both CL counsel did not hesitate to give their respective clients the evaluation that the 
window for a successful settlement was closing. 

In both six-way meetings, there was a good deal of cross communications, the 
parties talking with each other, with their own counsel as well as counterpart counsel. 
Among the issues collaborated upon were business valuation considerations, future 
dividing of clients in both a fair and practical way, assets brought to the company by each 
of the shareholders, the equitable and mutually efficient division of the company, the 
need for restrictive covenants and agreements between the parties going forward as two 
separate companies, drafting the language for jointly issued press releases announcing the 
restructuring of the existing business and the initiation .Qf the new company, etc. 

Both lawyers freely talked with all parties during both six-way meetings. In 
several instances, Faxon as the OC's corp. counsel would suggest proposals that would 
bene.lit the MS/DP and Zeytoonian as MS/DP's counsel made suggestions and offered 
counsel to the OC suggesting advantages of the non-compete and non-solicitation clauses 
to the OC in the event of its growth. Often parties and lawyers together freely 
brainstonned and looked at pros and cons of ideas, · 

Once all the relevantinfonnation had been gathered and a·ssessed, creative ideas 
were suggested and weighed concerning how to lceat income and cash flow, effective 
dates, announcements, etc. The OC shareholders acknowledged, appreciated and looked 
for ways to meet the MS/DP's interests and needs, such as his requirement for immediate 
funding for the new company without necessarily relying solely on an outright payment 
from the QC to the MS/DC. In delegating action items to be carried out between the six~ 
way meetings, counterpart parties were often assigned tasks to perform together. 

During the collaborative conferences, both CL lawyers modeled cooperative and 
collaborative efforts, freely allowing and then commending parties for coming up with 
excellent ideas and making important observations. The exercise of having the parties 
take turns on the white board to either present ideas or assess them proved effective, 
Parties were truly looking to find ways to benefit both the existing company and the 
emerging new one, discµssing shared licensing and reseller agreements and 
subcontracting bet ween each other so that the strengths of both counterparts would serve 
the interests of both. 

Throughout the process, the parties would reach an agreement on an issue and the 
lawyers would confirm it and check back to make sure that the agree~ upon option 
satisfied all interests and did not work against any interests. The CL attorneys 
commended the clients for the way they worked together as well as the collaborative and 
creative spirit that they employed. 

In discussing the dispute resolution clause language which the parties would 
eventually 1nclude in the RA, tlie parties agreed to use CL as their alternative dispute 
resolution vehicle of first resort. A conversation that quite transparently flowed from that 
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discussion was the desire of the lawyers to use this case as a teaching and model CL case, 
The parties were willing to be interviewed and quoted as to their thoughts about the 
process, one joking that he would be happy to be interviewed in exchange, of course, for 
some reduction on the legal fees[ The joke served to show the atmosphere of trust and 
cooperation, punctuated not by animosity and position taking but rather by commending 
each other for good ideas and the presence of humor. 

Lessons Learned: 

What were the key components for accomplishing the collaborative commitment· 
and to maintaining a "container of safety and trust" in this case? These included: (i) the 
specific facts of the case, including the opportunity to have all parties represented by CL 
counsel i'om the start; (ii) the complementary lines of business between the two 
corporations that emerged, (iii) the fiduciary requirements imposed under Massachusetts 
law on closely held business owners; (iv) the strong desire of the parties to resolve their 
issues through this process and their discipline in not allowing their emotions to 
overwhelm rational self interest; (v) the opportunity to add value to both the OC and the 
MS/DP's new businesses through a RA that included positive public "spin" on the 
restructuring, non-competition covenants and software re-seller agreement where none 
existed before; and (vi) critically, the level of trust between the two lawyers that would 
stay true to both CL's approach and values. 

The trust between the lawyers was valuable here. Both lawyers were trained in 
CL and had worked together on MCLC governance matters. Both of these factors proved 
to be helpful, as not only did the CL training serve them well in strategizing for the 
meetings and working through impasses, but the fact that the two lawyers knew each 
other well and trusted each other was an essential component in the six-way meetings. 
This trust was crucial during the six-way meetings in several instances when one or the 
other lawyer would read the situation and essentially "call an audible" or need to 
improvise at the moment and when information was presented that was a complete 
surprise to the MS/DP and his counsel. In this particular case, the collaborative 
commitment was facilitated because of the above-referenced factors. Although the 
"litigation-attomey-disqualification" or "focused representation" agreement in the RA 
helped to reinforce the collaborative commilment, it was not the only critical element to 
preserving a container of safety and trust within which to operate. 

Why did the parties choose CL? The corporation's Treasurer gave some insight 
on this choice: "We had heard horror stories about companies that almost went bankrupt 
on lawyers' fees while restructuring a business partnership. We wanted to prevent that 
from happening to us. We decided to give CL a shot, although it sounded too good to be 
true." Sharing his post-agreement thoughts about using CL,one of the corporate 
directors/shareholders in this dispute put it this way: "CL allowed us a kinder, gentler und 
cost-effective way to restructure our company." 

Was CL cost and time efficient? By utilizing this innovative fotm of alternative 
dispute resoluliion. the parties came to an agreeme~t in four months, expending 
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approximately twenty percent of the time and legal costs that would have been incurred if 
the dispute had gone to litigation. One feature of using CL that appeals to clients in 
business or employment disputes was borne out in this case: Every minute of both 
lawyers' time billed in the CL process was spent directly on working to achieve a 
favorable resolution, as opposed to time spent complying with civil procedural discovery 
requirements, motion practice or waiting for a case to be called in court proceedings. 

Was the scope of the results broader, deeper and more meaningful than what a 
court would have typically provided? The final settlement resulted in a new corporation 
being spun off for the departing shareholder/officer; compensation to tJie departing 
shareholder for his stock on equitable tenns based on a jointly commissioned valuation 
but in a manner that did not cripple the other shareholders; a constructive and equitable 
process of mutually determining and agreeing on which customers would go with the 
newly created company; mutually beneficial non-competition covenants; a software re
seller agreement covering a difficult-to-value software product; a positive, jointly issued 
statement to the public; and maintenance of working relationships among the principals 
for future business joint ventures. 

Did CL provide value added to the clients? One of the corporation's founders 
concluded: ''Our experience with CL was a very pleasant surprise; I would recommend it 
as a first step to dispute resolution. It worked for us because we were committed to the 
CL process. Our attorneys acted as facilitators to keep the process moving and to iron 
out the differences among the parties. The process was almost painless; even with a few 
bumps along the away, In the end, all of us walked away from the process feeling like 
everyone was treated fairly and all parties were satisfied with the outcome. CL also 
preserved the company's capital, so we could build two strong companies from the one 
we all started." 

R. Paul Faxon, Esq. is of counsel to The New Law Center, LLC in Cambridge, MA and 
Archstone Law Group, P.C. in Waltham, MA concentrates his practice in the areas of 
business and real estate transactions and Collaborative Law. He can be reached at 
-gfaxon@thenewlawcenter.com, 

Michael Zeytoonian, Esq. of Hutchings, Barsamian, Mandelcom & Zeytoonian, LLP in 
Wellesley Hills and Westborough, lvfA concentrates his practice in the areas of 
employment and business law, preventive law, ombudsman services, mediation and 
Collaborative Law. He can be reached at mzeytoonian@hutchingsbarsamian.com . ..................................•....•...........•......•......•....••. 
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Interest-Based Negotiation 
Mark A. Springfield 

This segment is a deeper dive into the interest-based negotiation model. We touched on the 
model when we reviewed the 7 process elements that create the collaborative process. Of the 
seven elements, the interest-based negotiation model is one of the keys-perhaps second only 
to the attorneys agreement to a limited scope of representation that doesn't include 
representation in court. 

Negotiation typically patterned after courtroom 

I think it's probably partly my temperament and partly having learned early in my legal career 
about alternative negotiation models, but I was never totally comfortable with the way lawyers 
tend to pattern negotiation on the courtroom experience. In the courtroom, the goal is 
fundamentally to have a winner and a loser. I think most of us think at some level that when we 
go into the courtroom on behalf of our client, we will come out either the victor or the 
vanquished. And we really don't want to come out as the vanquished. 

We can tend to carry this sense of victor-or-vanquished into our settlement negotiations. We 
have to get in the negotiation what a successful outcome in court would be, or we've been 
vanquished. We have to win. 

Daily negotiations are not win/lose 

But if you think about many of our daily negotiations with colleagues and significant others, we 
aren't typically worried about winning and losing or avoiding the shame of being vanquished. 

Think about choosing a place for lunch with a colleague. She says: "How about a burger at the 
place down the street?" I say that I was thinking I'd love to try the new Thai place that's across 
town. We have a difference of opinion. But she's my colleague. I'm going to avoid like the 
plague turning this into a positional win/lose negotiation. I'm not going to belittle the idea of 
getting a burger. I'm not going to threaten to make her life miserable if she doesn't agree to 
Thai. 

Instead, we're going to have a little interest-based negotiation. If I don't have a lot of training in 
the model, I won't do it perfectly. I'll probably won't start the negotiation trying to understand 
what it is about the Burger place that's so attractive to her. That's what a professional interest
based negotiator would do. I'll probably start with me, why going to the burger place is not 
attractive to me, which is human nature. I'll say that burger joints don't work very well for me 
because I'm gluten intolerant. Everything comes on a bun. I'll say, Thai restaurants are good 
because Thai people don't know what wheat is. And she'll say, I completely understand, my 
issue is that I'm on a tight schedule so going across town is going to be hard for me. And I'll say, 
I completely understand, you know there's a place around the corner that's pretty fast and has a 
decent burger on the menu. It also has a great arugula salad with salmon for me. And she'd say 
perfect. And I'd say, by he way, I'm going to live longer than you. Successful negotiation. 
Win/win. 

So the point is, in those types of negotiations, you don't want a winner and a loser. And I really 
think that in most negotiations, you don't want a winner and a loser. 
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Goal in the Collaborative Process is for both sides to win 

In the collaborative process, the goal is for both sides to win. It doesn't always happen, but 
simply having that as a goal drastically changes the nature of the negotiation. And even when 
both sides have to accept a compromise in the collaborative process that they're not all that 
happy about, the process for getting there is way different and less traumatic (and so much less 
expensive). 

Hand-clasp exercise 

Now at this point, if we were live and not taped, I'd invite you to do a quick exercise. I'd ask you 
to pair up on opposite sides of a table and clasp hands in the standard arm-wrestling position. 
Then I would instruct you that you get a point (worth $10) every time the back of your 
opponent's hand touches the table. You will have 30 seconds. 

When this exercise is done with a room full of attorneys, almost everyone assumes that it's a 
contest and they look awkwardly around the room wondering, is it really worth $10 to arm
wrestle with this person that I hardly know?" But then there's inevitably one or two people who 
have either seen the exercise before or who figure out what's up, and they work out an 
agreement with their "opponent". They agree to alternate back and forth each touching the table 
as many times as possible in 30 seconds ( each of them giving their "opponent" a point each 
time). Their neighbors will see what they're doing and start doing the same thing and pretty 
soon the whole room is doing like this. 

Then I tell them I was just joking about the $10 per point. 

I wish interest-based negotiation were as contagious as this arm-wrestling exercise. I suspect 
peace on the planet would skyrocket. Unfortunately, it's not that contagious, but I invite you all 
as attorneys and professional negotiators to consider what it might be like to negotiate with a 
focus on win/win outcomes instead of a focus on win/lose or a focus on what might replicate a 
win in court. 

Negotiating with a colleague rather than an adversary 

Just let me say, it is truly a beautiful thing in a negotiation to know that the attorney on the other 
side is a colleague, not an adversary, and just like trying to figure out a lunch spot with a 
colleague, you're working together to help the clients come up with a solution that works for both 
of them. 

Drilling down to the actual negotiation process-the schematic 

So let's look more closely at exactly what it mean to negotiate with a win/win outcome in mind 
and how we go about it. Here's a schematic of the interest-based negotiation process that my 
mentor and friend John McElwee provided when I was getting my initial training in collaborative 
law twenty years ago. It's over-simplified and it appears more linear than a true negotiation 
really is, but it's a helpful tool. 

Step one is to share information. 

Mediation training role-play often involves a bit of undisclosed information 
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Some of you have probably taken mediation training where the role-play in the training 
turns on some bit of information that one side is not wanting to disclose. One party wants 
to spring it on the other party at trial. The successful mediator in the role play is able to 
get the recalcitrant party or attorney to let him carry that piece of information to the other 
party during the mediation, and poof it helps resolve the dispute. 

Why wait-it's so inefficient 

So why wait until you're six months into litigation and tens of thousands of dollars into 
legal fees to share critical information that helps resolve a dispute. It's inefficient. 
Lucrative for attorneys, but inefficient. And let me say that I don't buy into the thinking 
that most attorneys are intentionally trying to drive up their bills. I just think as a whole, 
we're steeped in the adversarial system, and it's difficult to re-orient around a negotiation 
model that's not adversarial. It's part of the paradigm shift that we talk about in these 
trainings. 

Optimization 

But besides efficiency, there's another important reason to share information instead of 
conceal it. If the goal is to reach an optimized agreement that takes into account the 
interests of all the parties involved, you need complete information, particularly about 
what the other parties interests are and why. Without relevant information, it's like trying 
to put together a jigsaw puzzle without all the pieces. You need all the puzzle pieces out 
on the table face up. 

To preserve relationship and cooperation 

And why do you want an agreement that takes into account the interests of all parties? 
Because the collaborative process was built for parties for whom it would be beneficial to 
have an ongoing relationship after the dispute is resolved. An interest-based negotiation 
is far more likely to set the stage for ongoing cooperation, than is a competitive, 
positional-based negotiation. 

Step two in the schematic continues the exchange of information, but moves from the 
exchange of data to the exchange of intangible interests and needs. 

Interest versus strategy to address interest 

For a long time the interest-based negotiation model was difficult for me, because I had 
a hard time distinguishing between an "interest" and a strategy for addressing an 
interest. "I need $10,000." Is that an interest? or a strategy for addressing an interest? 

A helpful way to distinguish interests from options or strategies (options and strategies 
are step three) is to think "intangible". You begin to drill down to a party's core interests 
and needs when the interest is defined without a reference to a particular person or 
thing. In other words, needing safe shelter is an interest. No reference to a particular 
person or thing. Wanting this or that particular house is a strategy for addressing that 
interest. 

The process clarifies interests 
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And one last thing about interests. Part of this negotiation process and part of your role 
in this type of negotiation is to help your client clarity his or her interests. Some of this 
happens prior to beginning the conversations with the other side. But some of it 
continues during the conversations. It's a part of the process to surface what's really 
important to each of the parties, because intangible interests and needs can't always be 
immediately identified and articulated, even to the parties who have them. 

Interests are fluid 

Interests can also be fluid. At any moment in time a party in conflict may be experiencing 
a need as a priority that's different than a need that was being experienced a minute 
ago. As you become more skilled in interest-based negotiations, you become aware that 
interests aren't always static. They change over time and even moment to moment. 
Becoming aware of what a party is experiencing in the moment as feelings and needs 
this sets the stage for respectful empathy which can accelerate getting to an agreement 
in surprising ways. 

Step three in the schematic is when we move from the exchange of information to problem
solving. 

Sitting on the same side of the table to solve a puzzle 

In the collaborative process, Step 3 is where you want to create a sense that the parties 
are sitting (at least figuratively if not actually) on the same side of the table confronted 
with a puzzle. How do we design a solution that allows each of us to feel like our core 
interests are addressed by the solution. 

Attorneys provide the structure for problem-solving, not the solution 

As a collaborative attorney your role is less about doing the problem solving for them, 
and more about providing the structure for effective problem-solving by the parties. The 
reason I say your role is not to problem-solve for them, is because we will inevitably 
solve the problem is if we were them or as if they were in front a judge or jury. But we're 
not them, and they've chosen the collaborative process in order to avoid court, not 
replicate it. A big piece of the collaborative ethos is that the parties decide the outcome 
for themselves. Attorneys don't influence the outcome like they do when settlements are 
part of the litigation process. 

After laying the foundation in the collaborative process, some parties take to joint 
problem-solving naturally. Again, it's like the colleagues choosing a lunch place. When 
this happens, as collaborative attorneys we don't have to do much except create the 
space in which it can happen. In other situations, especially high-conflict situations, the 
parties need more structure to be able to problem-solve effectively. 

Brainstorming sheet 

A helpful tool is what we call the brainstorming sheet. 

Preparation 
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We prep clients in advance of a session in which we intend to use the brainstorming 
sheet. We meet separately with our own clients, and we work with them to come up with 
some options for possibly reaching an agreement on some issue or constellation of 
issues. We ask them to come up with some settlement options that (1) we know will 
address the interests they've identified for themselves, but that (2) might also address 
the interests that have been articulated by the other party in our previous meetings. We 
want an option to be specific, concrete, doable, and positive (i.e. I would like you to do 
this, rather than I don't want you to do that.) Positive just lands better, trust me. 

Use in a collaborative conference 

Then when we get together in the collaborative conference we explain how the 
brainstorming sheet works, and we begin by putting options one after the other into the 
sheet. As we put one party's option into the sheet, we allow the other party to ask 
clarifying questions to make sure the option is fully understood. But we avoid judging the 
option or saying whether it works or not. Ideally we'll have several options from each of 
the parties before we go back through and begin to assess them. We assess them by 
going back to the top of the sheet asking each of the parties to say "yes", "no" or 
"maybe" to each option. 

If an option gets two yeses, then we have a tentative agreement and we can move onto 
the next issue or begin drafting a contract. Two yeses rarely happens on the first pass. 
So then we go back through the options to clarify whether we need more information and 
to explore what interests and needs are not being addressed by the options that were 
rejected. 

Example of completed brainstorming session 

Here's an example of a brainstorming sheet from a recent case (with names changed). 

You'll see that the first three options were clearly rejected by the other party. Option four 
and five were created by the Wife as part of the brainstorming process. But even she 
wasn't sure the options worked for her. She was courageously just trying to move the 
ball. 

Option six was an option thrown out by one of the attorneys, which, as is usually the 
case, was rejected by both parties. Reminder: it takes some humility to give up the 
power position of knowing the law (and therefore the answer to how to resolve the 
conflict) and allow the parties to self-determine their own resolution. (Quick aside: self
determination doesn't mean that as their attorney you refuse to give advice as to the 
legal standard so that they can have that for their reference and it doesn't mean that you 
allow them to unintentionally make an agreement that sacrifices what they've expressed 
as their core needs.) 

And then option 7 ended up being something they could both agree to. This took a 
couple of hours of conversation and problem solving. And sometimes there are a lot 
more options considered before there's one that everyone can agree to. And sometimes 
it extends across multiple sessions. 

Responsibility for generating options 
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One last note about the options stage of the negotiation process. As attorneys managing 
the collaborative process we want to keep the responsibility for coming up with new 
options on the parties. I rarely offer options during the brainstorming process. I'm 
generally too busy focusing on why any particular option is not working for one of the 
parties-what needs and interests aren't addressed by a particular option, and then 
helping to bring that up to the surface. It helps people recalibrate possible options. 

If I do offer an option, it's typically because it seems to me that there's another avenue of 
exploration that the parties aren't considering or they're in a ditch and need some help 
getting out. But I never hold out the illusion that the parties are going to adopt an option 
that I propose. It's just to prime the pump. And I never, ever try to sell an option that I 
think the parties should accept. 

Step four is resolution. 

Resolution is isn't offer-acceptance-contract 

Resolution is a little different in the interest-based negotiation model than it is in the 
traditional negotiation model. The model I grew up in as a young attorney was basically 
offer - acceptance - contract. In other words, if you made a demand or counter-offer 
during the course of a negotiation and it was accepted by the other party, then you had 
an agreement and the negotiation was over. If someone came back the next day and 
wanted to change the terms that had been accepted, this was considered entirely 
inappropriate and would blow up the negotiation. It was considered unfair dealing. 

In the collaborative process we don't want a situation where if someone proposes an 
option and the other party accepts it, it's immediately binding. Offer - acceptance -
contract makes you very careful about what you offer. We don't want people to feel that 
constrained. Joint problem-solving is best when it's a creative process. Having to choose 
your words and be certain before you say anything shuts that down. 

We explain to parties to expect fluidity until signed agreement 

We tell folks in the very beginning of the collaborative process to expect it to be fluid. We 
may reach tentative agreements that have to be revisited as other decisions are made 
that affect the earlier agreements. We tell them that until the attorneys have drafted the 
agreement and until each of them has had plenty of time to review and consider the draft 
agreement, and until both of them have signed the agreement, it's completely okay to 
revisit a tentative agreement during the process. 

It's not a wear down the other side and strike when the iron is hot process. We want 
agreements that are durable and that both parties will look back on and be able to say I 
made wise decisions under the circumstances. 

A few last things about this schematic. 

Use the schematic as a guide when uncertain what to do next 

The schematic is a helpful guide for what to do when disagreement and conflict starts to feel like 
it's getting out of control. There's no shame In keeping a copy in front of you in a collaborative 

6 



conference until you have it memorized. When you find yourself floundering with how to respond 
to two people screaming at each other, go back to these steps. Ask yourself are assumptions 
not based in fact being made here? Do we need to clarify assumptions? Do we need more or 
better information? 

If that's not helpful, then step two: is everyone clear on what the interests and needs are that 
are at stake. (If people are screaming at each other, then step two definitely needs more 
attention.) If the information seems complete enough, and if people are sick of you articulating 
for them what they're respective needs and interests appear to be, then do they understand 
their responsibility to come up with some concrete, specific, doable, positive options for 
addressing the needs and interests they are sick of hearing about? Do they need to break and 
work separately on some options with or without their collaborative attorneys? Are they in a 
place to brainstorm options together in the collaborative meeting? 

Use the schematic to keep looping when you get into tough situations. 

The schematic outlines the general flow of the collaborative conferences 

This schematic also outlines the flow of the collaborative conferences. Remember that in the 
collaborative process we avoid marathon sessions. We try very hard to limit them to two hours. 
We need people to be rested and as rational as possible, not tired and emotional. Conflict is 
draining. So we break it up. In the early sessions, much of the focus is on the information 
sharing. What data needs to be shared, what are the parties' respective needs and interests. In 
later sessions we move into option generating and problem-solving. It can be helpful at the front 
end of the process to explain to folks that the collaborative process is like a train leaving the 
station. If we're deliberate and follow the structure of the model on the front end, we won't spin 
our wheels and we'll ultimately reach our destination much faster. 

We warn the parties that this can be a little frustrating. We're often rewarded in our normal lives 
for solving problems quickly. But unless both parties quickly agree on an option or strategy, 
trying to jump to step three and generating options before working through steps one and two 
will just further solidify the disagreements they're having. 

The model is rational, but people in conflict aren't 

Finally, it's important to understand that this interest-based negotiation approach to resolving 
conflict is a very good and rational way to approach disagreements. Unfortunately, people in 
conflict, when the stakes are high, aren't rational. There's often a limbic system response to 
conflict. It's fight, flight or freeze, like seeing the sabertooth tiger on the path. The 
neuroscientists can map what happens when people are in conflict. All the lights go out in the 
neocortex where the higher reasoning functions are, and all the lights come on the limbic 
system, the lizard brain. 

The first casualty when this happens is good communication. We all know this. It's why in our 
mediations, we often caucus the parties so that we can control the communication. But 
caucused mediations aren't geared to get win/win solutions. Caucused mediations are geared to 
get something approaching what the attorneys and the mediator consider to be the legal result. 
Which means that a successful mediation (as one long-time mediator in Wake County put it to 
me) is where both parties go away equally unhappy. That's not the goal in the collaborative 
process, so caucusing is not the solution to the problem of good communication. 
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The solution is for the attorneys to learn the basics of effective communication and loan that to 
the parties when they've left their neocortex. For me, the most straightforward way to learn 
effective communication skills has been to practice non-violent communication (and I'm not the 
only attorney in the country to have found this to be true). So to be truly effective with the 
interest-based negotiation model, if you want to be expert at it, it almost has to be combined 
with the ability to handle the emotional content of conflict and to have something like a 
command of NVC to handle the times when parties in conflict go lizard-brain on you. 

Conclusion 

So that's a basic introduction to interest-based negotiation. Like most professional skills it 
requires training and experience to become expert in this type of negotiation. So I commend to 
you additional training wherever you can find it. As far as practice and experience, the 
collaborative process is the best place I know of to gain experience. Join the NC Civil 
Collaborative Law Association and encourage your clients to use of the collaborate law process. 
Spread peace on the planet. 
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Brainstorming Worksheet 

Question or Concern: 

Husband Wife OPTION 



Brainstorming Worksheet 

Question or Concern: Support, Children's Expenses, Division of Retirement 

Husband Wife OPTION 

Yes No Split proceeds from sale of the house after paying credit 
card balances; child support $777; divide IRA 50/50; 
alimony of $1,000 for one year period that began in 
November and ends November 2020; Jim continues to pay 
mortgage and apartment rent; Jim pays for cheer 

No Yes Split the house proceeds 50/50 (before HELOC), credit card 
and HELOC paid 75/25; child support $777; divide IRA 
50/50; alimony $2,300 for 6 years; Jim pays for cheer 

No Yes Split proceeds from sale of the house after paying credit 
card balances; Split of house proceeds is 70/30; child 
support $777; alimony $1,200 for six years; Jim pays for 
cheer 

No Maybe Split proceeds from sale of the house after paying credit 
card balances; child support $777; divide IRA 50/50; 
alimony of $1,300 for one year beginning sale of house or 
two months from date of agreement whichever is sooner; 
Jim continues to pay mortgage and apartment rent; Jim 
pays for cheer 

No Maybe Split proceeds from sale of the house after paying credit 
card balances; child support $777; divide IRA 50/50 after 
removing $100,000 as premarital; alimony of $1,200 for four 
year period that begins February; Diane pays for rent on 
apartment until end of lease; Jim continues to pay 
mortgage; Jim pays for cheer; Diane keeps Disney 

No No Split proceeds from sale of the house after paying credit 
card balances; child support $777; divide IRA 50/50; 
alimony of $1,300 for one year beginning January. Diane 
pays Feb rent. Jim continues to pay mortgage and half of 
apartment rent; Jim pays for cheer 

Yes Yes Split proceeds from sale of the house after paying credit 
card balances; child support $777; divide IRA 50/50; 
alimony of $1,300 for one year beginning March, last 
payment Feb 2021. Diane pays Feb rent. Jim continues to 
pay mortgage and half of apartment rent; Jim pays for cheer 



Negotiation Model 

1. Infonnation ( specific, not assumptions, fully shared) 

2. Interests (needs, underlying concerns, intangibles) 

3. Options (possible strategies for meeting needs and interests, requests) 

4. Resolution 
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INTRODUCTION 

The North Carolina Civil Collaborative Law Association (NCCCLA) is a No1ih Carolina 
non-profit, 501 ( c)(3) corporation, organized in November 2017. The mission of the corporation is to 
raise awareness about collaborative law practice as an innovative and effective approach to dispute 
resolution, and to offer resources, education, training, professional networking, and unifonn 
standards of excellence that benefit its members as well as the public they serve. 

NCCCLA is grateful to the Global Collaborative Law Council for sharing its Protocols of 
Practice for Collaborative Lawyers upon which these Best Practices are based. 

These Best Practices for Civil Collaborative Lawyers-sometimes refe1Ted to throughout as 
"protocols" - are designed to provide guidance and assistance to lawyers using the collaborative 
process to resolve civil as well as family disputes. In drafting these protocols, NCCCLA researched 
the use of the collaborative process in civil disputes tlu-oughout the United States. 

These best practices or protocols are to be used on a voluntary basis as a guideline by lawyers 
who are trained in the collaborative process. It would be inappropriate to simply rely on these 
protocols without careful consideration of how they may apply to a specific matter. The protocols 
address the fundamentals of the process, the need to preserve its integrity, drafting considerations, 
the relationships between the lawyer, the client, expe1is, and other lawyers, and, if necessary, 
withdrawal, tennination of the process, and transition to a litigation lawyer. 

Some of the protocols are designed to deal with issues commonly encountered in the 
collaborative process and should be viewed as strong admonitions. Other protocols and 
commentaries are merely descriptions of good practices. NCCCLA hopes the collaborative lawyer 
finds the protocols useful and that the practicing bar embraces the protocols as the norm for use of 
the collaborative process in resolving civil disputes. 

The collaborative process is another tool in the alternative dispute resolution tool box. 
NCCCLA is joining with collaborative lawyers around the country who are seeking to expand the 
use of the process in civil disputes. Working through the North Carolina Bar Association, NCCCLA 
has developed training programs to train lawyers and other professionals in the use of the 
collaborative process for resolving civil disputes. NCCLA is also taking steps to heighten public 
awareness of the benefits of the process. 

These Best Practices for Civil Collaborative Lawyers and a form of Participation Agreement 
were approved by the Board of Directors ofNCCCLA in March 2018. Lawyers are urged to use the 
best practices and participation agreement as guidelines to adapt to disputes in specific areas oflaw, 
and to provide any member of the Board ofNCCCLA with comments and suggestions. NCCCLA 
will make revisions and add commentaries based upon the comments and suggestions received. 
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CHAPTER 1. 
GENERAL PROVISIONS 

SECTION 1.01. DEFINITIONS. 

(a) "Collaborative law" means a structured, voluntary, non-adversarial dispute resolution 
process in which the parties and their lawyers sign an agreement to negotiate in good faith giving 
consideration to the interests of all parties, to resolve their dispute without resort to a court-imposed 
resolution, to disclose all relevant information, and to engage neutral experts, as needed, for 
assistance in resolving issues, The process envisions the use of other non-adversarial di~pute 
resolution methods such as mediation to facilitate negotiations when needed. The written agreement 
must provide that the lawyers shall withdraw if the collaborative process is tenninated. · 

(b) "Collaborative lawyer" means a lawyer who represents a client in the collaborative 
process. 

( c) "Participation Agreement" means a contract between the patties and their lawyers setting 
out the guidelines to be followed in the collaborative process. 

( d) "Retained expert" means an individual, qualified by knowledge, skill, experience, 
training, or education, who is jointly or separately engaged by the parties to provide neutral and 
unbiased information, research, opinions, or inferences on a subject relevant to the dispute. 

SECTION 1.02. APPLICATION OF PROFESSIONAL RULES. These protocols and 
best practices are subordinate to the tules of professional conduct governing the collaborative lawyer. 

Comment 
A member of the North Carolina State Bar is subject to the North Carolina Rules of 

Professional Responsibility. These best practices must be inte1preted in a manner consistent with 
those Rules. 

SECTION 1.03. COMPLIANCE WITH BEST PRACTICES. 

(a) These best practices are designed to be used by collaborative lawyers and parties on a 
voluntary basis. NCCCLA strongly recommends that its members and other collaborative lawyers 
fol1ow, in good faith, these best practices. An NCCCLA member lawyer who, during the 
collaborative process, uses taptics to abuse or evade the collaborative process, or condones or 
encourages such tactics by the client, is subject to loss of membership in NCCCLA. 

(b) Because these best practices aspire to a level of practice exceeding the minimum 
established in the North Carolina Rules of Professional Responsibility, it is inappropriate to use them 
to define the level of conduct required of lawyers for purposes of professional liability or lawyer 
discipline. 

SECTION 1.04. APPROVED FORMS. NCCCLA urges use of the Participation 
Agreement and other documents adopted by NCCCLA. Use of these standardized fonns in the 
collaborative process assists in compliance with these best practices, assures that all participants are 
working from a common set of materials, and enhances the quality of meetings and communications. 



CHAPTER 2. 
THE COLLABORATIVE LA WYER-CLIENT RELATIONSHIP 

SECTION 2.01. INFORMING THE CLIENT. In the initial consultation, the collaborative 
lawyer should inform prospective clients about all legal alternatives for resolving the client's dispute, 
including the collaborative process, other alternative dispute resolution methods, and litigation. The 
lawyer should include a discussion of privacy, risk, hann, delay, and cost when presenting the 
alternatives. 

Comme11t 
Many clients have a misconception that litigation is the only process available for resolving 

disputes. It is recommended the lawyer establish office protocols that provide a prospective client 
il1formation in the initial consultation regarding the collaborative process and other ADR methods. 
Use ofpublished materials, in print or electronic form, is advisable in assisting the client to be.fitlly 
informed about the collaborative process. Clients may consult the NCCCLA 's website as well as 
that of the Global Collaborative Law Council and the International Academy of Collaborative 
Professionals: [insert NCCCLA web address]; www.globalcollaborativeZa-w.com; 
www. co!laborativepractice. com. The lawyer is wise to counsel the client on the differences between 
the collaborative process and handling a case on a "settlement track" or "cooperatively". The 
biggest dffference between cooperative/settlement track cases and collaborative cases is that the 
collaborative process is highly structured with a detailed written agreement (Participation 
Agreement), signed by all the parties, their counsel, and retained experts. The Participation 
Agreement contains the "ground rules "for the process and a specific road-map to guide the parties 
to resolution. The structure of the ground rules and the process itself create sqfety and less risk of 
being deceived or taken advantage of A strategic difference is that in a collaborative case the 
lm-vyers and parties do not have to balance the strategic risk of attempting to settle with having to or 
wanting to litigate. In cooperative/settlement track cases, the lawyer still needs to be concerned with 
trial preparation, trial strategy, and posturing in the event of a later trial. In a collaborative case, 
100% of the effort is utilized in trying to settle, and the options for settlement are developed by the 
parties and their lawyers together in.face-to-face meetings. In cooperative/settlements track cases, 
the lawyers and/or parties may easily get frustrated with the settlement efforts, shut them down, and 
announce they are going to court. The collaborative process, by its ve,y nature, makes it easier.for 
the parties to negotiate through their differences and creates incentives to keep the participants 
working to avoid impasse. · 

When addressing the probable.financial savings when a dispute is handled collaboratively, 
as opposed to being litigated, the collaborative lawyer is cautioned to explain that the actual cost 
will depend on the services required by the parties and the complexity of the matter. 

SECTION 2.02. SUIT ABILITY OF THE DISPUTE FOR THE COLLABORATIVE 
PROCESS. 

(a) The collaborative lawyer should be aware that certain matters may be inappropriate for 
the collaborative process, e.g., client objectives that are inconsistent with the principles of 
collaboration; dishonesty of purpose; and fraud. The collaborative lawyer should use careful 
judgment in accepting or declining to handle a collaborative matter. A collaborative lawyer should 
decline representation of the prospective client if it appears that the client is seeking to use the 



collaborative process to gain an advantage, however slight, in anticipated litigation. 

(b) The collaborative lawyer should not represent a client in the collaborative process unless 
all paiiies are represented by a lawyer who has signed a participation agreement. If a party's lawyer 
has withdrawn after the collaborative process has begun, the pmiy may retain new collaborative 
counsel, or may under certain circumstances continue in the collaborative process without a lawyer, 
but only upon the written agreement of the parties. 

Comment 
The collaborative process is not to be used as a subterfi1ge by parties or lawyers with ulterior 

motives. A collaborative lawyer acknowledges that choosing collaboration as a dispute resolution 
process is the client's prerogative. When a collaborative lawyer is faced with representing a party 
or a matter that involves challenging issues, the collaborative la,vyer should assess: 

1. The lawyer's willingness to handle the client's matter,· 
2. The lawyer's ability to handle the matter; 
3. Availability of outside resources (for example, experts or advisors) to supplement the 

lawyer's skills; and 
4. The possibility of co-counsel or referral to a more experienced collaborative lawyer. 

The collaborative lawyer will need to obtain written waiver of the attorney-client 
privilege prior to discussing the dispute with other lawyers. 

Situations may arise when a collaborative lawyer must withdraw.for reasons that have 
nothing to do with the representation of or conduct of a party in the process, e.g., illness, accident, 
relocation, etc. If the parties agree, the unrepresented party may proceed in the process without 
collaborative counsel. This may be an important option if the parties have already reached certain 
agreements and do not want the process to terminate. Whether the other parties and their lawyers 
will agree to continue the process when a party becomes unrepresented will depend on the nature of 
the relationship of the parties, the trust and confidence the unrepresented party has earned in 
dealing with the other parties, and how far the parties have come in the process when the 
withdrawal occurs. Any client considering continuing in the process without legal counsel should be 
advised in writing by the withdrawing lawyer to take any proposed final settlement agreement to a 
collaborative lawyer outside of the dispute to explain the terms and legal implications of the 
agreement to the client b~fore the client signs the settlement agreement. 

SECTION 2.03. DILIGENT REPRESENTATION OF CLIENT. 

(a) The collaborative lawyer should commit the time and resources necessary to assist the 
client in identifying and aliiculating the client's interests and goals, and to explore means by which 
the collaborative process can satisfy the client's interests and achieve the stated goals in a 
constructive manner. 

(b) The collaborative lawyer should infonn the client about interest-based negotiation as 
opposed to positional bargaining; the priority the collaborative process gives to non-adversarial 
resolution of the clients' disputes; and when desired, preservation of ongoing relationships. 

(c) The collaborative lawyer should at all times be faithfhl in the representation of the client 
and zealously represent the client in pursuit of the client's stated interests and goals. Faithful 



representation includes informing the client about the law and its application to the client's matter on 
a continuing basis, preserving confidential communications, and assisting the client to develop 
approaches, collaboratively with the other participants, to resolve the dispute without resort to 
adversarial proceedings. 

( d) The collaborative lawyer should explain to the client that the process allows resolution of 
disputes outside the limits of a judicially imposed solution, subject to seeming comt approval of the 
settlement if required. 

CHAPTER 3. 
THE COLLABORATIVE LA WYERS' RELATIONSHIP WITH ONE ANOTHER 

SECTION 3.01. RESPECT FOR THE OTHER LA WYER AND CLIENT. The 
collaborative lawyer recognizes the heightened requirement to be respectful at all times to the other 
parties and lawyers. Violation of this expectation jeopardizes the prospects of a successful 
settlement and causes distrust among the participants. A collaborative lawyer should not engage in 
conduct to embarrass or disparage the other paities or their lawyers. The collaborative lawyer 
should advise the client to avoid disparaging or negative remarks about other paiiicipants in the 
collaborative process. 

SECTION 3.02. MUTUAL RELIANCE. Representation of a client in the collaborative 
process means the lawyer, in good faith, believes the client will act and is acting in a manner 
consistent with the objectives of the collaborative dispute resolution process. The collaborative 
lawyer acknowledges that other pmticipants in the collaborative process are relying upon this 
representation. 

Comment 
It is impossible to assess with absolute certainty whether a client is capable of acting in a 

manner consistent with the objectives of the collaborative process. lf the collaborative lawyer 
discovers that the client is acting in bad faith, and counseling by the lawyer does not remedy the 
problem, the collaborative lawyer should terminate the process. See Chapter 14 of these protocols. 

SECTION 3.03. PRIVATE MEETINGS WITH OTHER LAWYERS. 

(a) The collaborative lawyer recognizes the need, on occasion, to meet in private with the 
other pmticipating lawyers to address issues related to the dispute. The collaborative lawyer 
should explain to the client that such meetings are commonplace and are intended to assist in the 
collaborative process. 

(b) The collaborative lawyer should confer with the other lawyers to set the agenda. 

Commellt 
The content of communications between collc1borattve lawyers is dramatically clif.ferent.fi·om 

the types of communications between adversarz'al lawyers. Since the primary goal of the meetings is 
to move the clients towards settlement, collaborative lawyers are facilitators in the process, sharing 
their clients' reactions to each other's demeanor and communication styles, and discussing effective 
communication techniques. Collaborative lawyers s!1ould cor,fer on the optimum timing to raise 



issues and to develop settlement. 

SECTION 3.04. SHARING OF COMMUNICATIONS. The collaborative lawyer 
recognizes that clients in the collaborative process may or may not choose to communicate directly 
with each other. A collaborative lawyer should not discourage direct client communications so long 
as the parties have agreed to communicate, and the communications assist the collaborative process. 
The collaborative lawyer should forward promptly to the other lawyers all client to client 
communications received. 

SECTION 3.05. ADDITIONAL COLLABORATIVE LA WYER. A collaborative lawyer 
who seeks to participate on behalf of a client who is already represented by a collaborative lawyer 
shall sign the Patticipation Agreement; if this is not promptly done, any pa1ty may tenninate the 
collaborative process. 

SECTION 3.06. IN-HOUSE COUNSEL. In-house counsel may serve as a collaborative 
lawyer for their employers, with the informed consent of all paities in the collaborative process. 

Comment 
Potential co,~flicts of interests exist when in-house counsel represent their employers in the 

collaborative process. All in-house counsel who intend to serve as collaborative lawyers in the 
collaborative process have a duty to jitlly disclose their employment relationship prior to signing 
participation agreements, so that all parties can make informed decisions regarding their 
acceptance of the collaborative process when in-house counsel seeks to participate as a 
collaborative lawyer. 

CHAPTER 4. 
THE COLLABORATIVE LA WYER- EXPERT RELATIONSHIP 

SECTION 4.01. ROLE OF EXPERTS. The collaborative lawyer acknowledges that the 
interests of the client may best be served by engaging experts to participate in the collaborative 
process. The participation ofretained experts must be a joint decision of the parties and the lawyers, 
unless otherwise agreed. 

SECTION 4.02. MULTIDISCIPLINARY CONSIDERATIONS. The tenns of the 
engagement of expe1is in the collaborative process must be consistent with the rules of professional 
conduct governing the lawyer and the expert. 

SECTION 4.03. DEFINING RESPONSIBILITY. The terms of the engagement of experts 
should be in writing for all expe1is and clearly define their scope ofresponsibility in the collaborative 
process, including such matters as attendance at meetings; communications with the parties, lawyers, 
witnesses; and their relationship with other experts who may be engaged in the matter. 

Comment 
See Chapters I 0, 11 and 12 of these protocols for specifics on all experts. 



CHAPTERS. 
PROTECTING THE INTEGRITY OF THE COLLABORATIVE PROCESS 

SECTION 5.01. INTEGRITY OF THE PROCESS. The objective of the collaborative 
process is to achieve an ethical and enduring resolution for the clients' dispute. The collaborative 
lawyer should assist the client to develop alternatives for settlement that meet both the objectives of 
the client and those of all other parties. The collaborative lawyer acknowledges that the client is 
responsible for the ultimate outcome of the collaborative eff01t. 

SECTION 5.02. HONESTY AND FULL DISCLOSURE. The collaborative lawyer 
recognizes that honesty and fuli disclosure of relevant information is critical to a successful outcome. 
The collaborative lawyer should assist the client in complying with the requirement of making a full 
and candid disclosure of all relevant documents and information. 

Comment 
A major paradigm sh(ft for both lawyers and clients entering the collaborative process is 

called/or in meeting the requirements offitll disclosure of relevant documents and information. 
This requirement is the antithesis o.f litigation practice, but the cornerstone of the safe environment 
sought to be created by the collaborative process. If the documents and information are relevant, 
they must be delivered or divulged. Should a question or dispute arise regarding the relevance or 
privileged nature o.f documents or information, the parties may engage a retained expert to conduct 
an in-camera inspection and give an opinion. 

"Relevant information" not specifically requested presents a substantial challenge to the 
lawyer and client who have mad,e a commitment to the collaborative process. In our "don't ask, 
don't tell" society, the disclosure of unrequested but relevant information contradicts customa,y and 
usual practices. To determine what information is relevant, the lawyer may ask the client: "Putting 
the shoe on the other.foot, would you need, expect or desire such information in attempting to make 
an i1formed decision?" Consider the following definitions of "relevant": (a) having significant and 
demonstrable bearing on the matter at hand; (b) tending to prove or disprove the matter at issue or 
under discussion; and (c) implying a traceable, significant, logical connection. Phrased differently: 
Is the information appropriate for the occasion? ls the information so close to the matter at hand, 
that it cannot be ignored without a serious impact on the decision-maldng process? 

The parties may negotiate the manner and method ofproduction. 

SECTION 5.03. CONFIDENTIALITY. The commitment to confidentiality extends.to oral 
or written communications relating to the subject matter of the dispute made by the paities, their 
lawyers, and other participants in the collaborative process, whether before or after the institution of 
formal adversarial proceedings. 

Commeut 
All communications, whether oral or written, and the conduct of any party, lawyer, or 

retained expert in the collaborative process constitute compromise negotiations under Rules 408 of 
tlie North Carolina and Federal Rules of'Evidence. Unless the parties otherwise agree in writing, 
these communications and any written materials, tangible items, and other information used in or 
made a part of the collaborative process are only d1'scoverable and admissible in an adversarial 
proceeding regarding the dispute, or in any other proceeding among the parties to the dispute, {f 



they would otherwise be admissible or discoverable independent of the collaborative process. This 
restriction does not apply to the admissibility of a fully executed Collaborative Settlement 
Agreement. 

SECTION 5.04. FORMAL DISCOVERY BY AGREEMENT. To maintain a 
pa1ticipant's trust in the safety of the process, the collaborative lawyers and their clients may agree to 
engage in formal discove1y procedures such as swom affidavits, written interrogatories, or 
depositions, but these procedures should be used sparingly. If the collaborative lawyer makes every 
effort to create an environment in which the participants feel secure, such formalities generally will 
be unnecessa1y. 

SECTION 5.05. CORRECTION OF MISTAKES. The collaborative lawyer shall identify 
known mistakes, errors of fact or law, miscalculations and other inconsistencies and con-ect them for 
all participants. 

Comment 
Overcoming the win-lose, one-upmanship mentality of litigation, requires the greatest 

paradigm sh(ft for the lawyer. This critical shffl in thinking is the bedrock standard required by 
these Best Practices, though it is made more difficult by the television/movie portrayal of the 
litigation process. However, strict adherence to the protocols in this section is essential to the 
enduring integrity of the parties' agreement and to the success of the collaborative process. It 
requires more than simply avoidingfi-ai,dulent and intentionally deceitful conduct. It requires that 
misunderstandings not be relied upon in the hope that they will benefit the client. 

SECTION 5.06. SAFE ENVIRONMENT. The collaborative lawyer should strive to 
provide a safe environment for the collaborative process. 

Commeut 
The colla/;Jorative lawyer acknowledges that a safe environment necessarily involves 

adherence to the following principles: 

1. Refrainingft·om insistence on acceptance of conditions precedent to entering into the 
· collaborative process. 

2. Encouraging creative problem-solving and discouraging positional bargaining. 
3. Speaking directly with participants about any perceived non-collaborative behavior 

and attempting to remedy it in a constructive manner. 
4. Using non-defensive methods of hearing criticism and non-offensive methods of 

offering criticism. 
5. Exercising patience at all times. 
6. Avoiding the use of pressure, threats, or deadlines. 
7. Acknowledging the process can only progress at the pace of the slowest participant. 
8. Avoiding offensive or provocative conduct, such as cross-examination, and promptly 

reminding participants that such behavior is destructive to the process. 
9. Avoiding assessment of blame and use ofjudgmental language. 
I 0. Avoiding swprises. 
I I. Adhering to agendas. 
12. Avoiding unilateral actions. 
13. Avoiding unsolicited legal opinions in a meeting of all the participants in the 



collaborative process. 
14. Encouraging the joint engagement of mediators and other professional consultants 

for assistance in resolution. 
15. Urging use of language that encourages the speaker to speak in the.first person (I 

feel, I believe, etc.) and avoiding speech in the second person (you !mow, you.failed, 
you always, you never, etc.). 

16. Training the lawyer's staff in the collaborative process and the protocols. 

SECTION 5.07. CIVILITY AND PREPARATION. The collaborative lawyer should 
strive at all times to be cou1teous, punctual, and prepared for meetings. The collaborative lawyer 
should strive to schedule meetings free from outside dish·action. 

Comment 
It is usually advisable for the lawyer to schedule time be.fore each collaborative meeting for 

last-minute preparation with the client, and to meet with other lawyers to discuss any last-minute 
agenda items. Time should also be allocated immediately qfier the collaborative meeting for 
separate debriefings with the client and the other collaborative lawyers. Private space should 
always be made available for lawyers and clients for their pre- and post-meeting c011[erences. 

SECTION 5.08. EFFICIENT COMMUNICATIONS. The collaborative lawyer should 
encourage open communications, especially by use of e-mail and fax, among the clients and lawyers 
to schedule meetings, share documents, and relay procedural information. 

Comment 
The collaborative lawyer should promptly respond to any communication received in a 

collaborative matter. Late response deserves an explanation and, if necessmy, an apology. 

SECTION 5.09. PROFESSIONAL FEES. The agenda for the first meeting should address 
payment oflawyers' fees. When a decision is made to engage a neutral expert, the parties and their 
lawyers should address payment of the expert's fees. At any subsequent meeting, the status offees is 
a legitimate agenda item. 

Comment 
The collaborative lawyer should encourage the clients topay promptly all professional fees 

according to employment contracts to avoid a possible imbalance of power and an abuse of the 
process. A collaborative lawyer's withdrawal from the collaborative process or the termination or 
conclusion of the process does not preclude the lawyer or other experts engaged in the process ji-om 
collecting outstanding fees and testifying in support of their reasonableness. 

CHAPTER 6. 
FUNDAMENTALS OF THE COLLABORATIVE PROCESS 

SECTION 6.01. STAGES OF THE COLLABORATIVE PROCESS. The collaborative 
process consists of five distinct stages: 

(a) Determining the clients' goals and interests; 
(b) Information gathering; 
( c) Development of settlement options; 



(d) Evaluation of the options; and 
(e) Negotiation of the settlement. 

The collaborative lawyer prepares the client for each stage, helps the client communicate 
effectively with the other parties throughout the process, and protects the integrity of the process by 
requiring the parties to proceed chronologically tln·ough the stages and resist the impulse to eliminate 
steps. 

SECTION 6.02. DETERMINATION OF THE PARTIES' GOALS AND INTERESTS. 

The first and most important stage of the collaborative process is defining the parties' goals 
and interests. The collaborative lawyers assist the parties in differentiating between their bm·gaining 
positions regarding settlement and their fundamental interests. The goal of collaborative lawyers is 
to enable their clients to recognize areas of commonality in the dispute, and to not only understand 
but also acknowledge each party's interests. 

Comment 
The collaborative process is based on the concept of interest-based negotiation. A 

collaborative lawyer needs to be skilled in exploring the parties ' interests (their respective goals, 
needs, values, priorities, and concerns) in order to understand why they desire any particular option. 
The fleshing out of interests leads to the recognition of common ground as well as those matters that 

are of special sign[ficance to the parties. An understanding of the parties ' interests increases the 
likelihood ofsettlement and offers opportunities for creative trading and problem-solving. The value 
added is that the parties can then achieve their best possible outcome. 

A skilled collaborative lawyer can help the parties recognize their shared interests by 
distinguishing their "macro" and "micro" goals. "Macro" goals are the larger, overarching goals, 
which may include the desire to maintain ongoing relationships, the need for financial stability, and 
the desire to resolve the dispute in a safe environment. "Micro" goals are simply options or ways to 
achieve "macro" goals. The lawyers' task is to help re-frame the parties' "micro" goals to the 
"macro" level in order to ascertain common ground. As small agreements are made, common 
ground develops. The more common ground identified, the more likely the parties will be to settle 
their differences. 

Collaborative lawyers may wish to develop lists of parties' interests and goals in each step of 
the process. The shared interests should be included in the minutes of each meeting and should be 
reviewed, modified, and supplemented at each meeting, as appropriate. 

SECTION 6.03. INFORMATION GATHERING. Gathering, organizing, and analyzing 
all relevant information are central to the collaborative process. The collaborative lawyer assists the 
client in these tasks. 

Comment 
Collaborative lawyers are encouraged to organize information in duplicate notebooks 

prepared.for all participants with common indexing for quick reference to information. 

SECTION 6.04. DEVELOPMENT OF SETTLEMENT OPTIONS. Upon completion of 
the exchange and organization of all relevant info1mation, the parties shall propose and develop all 



possible options for settlement of the issues in face-to-face meetings. The collaborative lawyers 
should assist the clients in developing such options, with the understanding that any option proffered 
for consideration is ultimately the client's responsibility. The collaborative lawyer must not 
participate in developing a settlement option that is false, misleading, unlawful, or contrary to public 
policy. 

Comment 
Collaborative lawyers recognize that brainstorming all possible options in face-to-face 

meetings, even those some would consider improbable, ensures that the choice the parties make is 
what they perceive as the best possible outcome. It is extremely important not to se{f-edit or 
pre-judge the options before the evaluation stage. 

SECTION 6.05. EVALUATION OF THE OPTIONS. When the patties are satisfied that 
all possible options have beei1 proposed, the collaborative lawyers should assist the clients in 
evaluating the options, analyzing how the options meet the clients' interests and goals, and 
determining whether an option is realistically achievable. 

Comment 
ff the parties agree to do so, the parties may in a joint session, compare the outcome in any 

option with the possible result if the matter were to be litigated. Otherwise, such evaluation should 
be shared with the client only in private consultation, 

SECTION 6.06. NEGOTIATION OF THE SETTLEMENT. The focus of the final stage 
should be determining which options for resolution best serve the pmties' interests and common 
goals. The ultimate goal of the process should be the achievement of the best possible outcome for 
the parties. The parties, with assistm1ce of the lawyers, should fashion the terms of the agreement, 
and, upon resolution of all issues, the lawyers shall promptly draft all of the necessary documents to 
finalize the settlement. 

Comment 
Collaborative lawyers recognize that interest-based negotiation and creative problem solving 

create more satisfying experiences for the parties; model problem-solving methods.for resolution of 
future disputes; and yield the parties' best possible outcome in a more ~fjicient manner. These 
collaborative approaches resolve the majority of disputes without the participants resorting to 
traditional positional bargaining. Only with the consent of all participants may a settlement offer be 
proposed or simultaneously exchanged in order to help define the range of acceptable solutions. 

SECTION 6.07. IMPASSE AVOIDANCE TECHNIQUES. 

(a) A collaborative lawyer should not threaten to terminate the collaborative process and 
should advise the client to avoid similar threats. If there is a genuine likelihood oftennination, the 
collaborative lawyer should advise the other lawyer of this prospect. 

(b) Before tenninating the process, the collaborative lawyers should explore deadlock
breaking techniques, such as: partial settlement, mediation, securing the opinion of another lawyer, 
or refe11'al to an arbitrator or special master for limited issues, a cou1thouse tlip to view a tlial, or 
consulting with a litigation lawyer. 



SECTION 6.08. FUTURE ADVERSARIAL MATTERS. After conclusion of the 
collaborative process, whether by settlement or tennination, no collaborative lawyer, nor any lawyer 
associated in the practice oflaw with the collaborative lawyer, shall serve as a litigation lawyer in the 
dispute, or in any other adversarial proceeding among any of the parties to the dispute. 

Comment 
The parties to a collaboration will not.feel secure voluntarily disclosing information under 

the full and open disclosure requirements of the Participation Agreement unless they are completely 
assured that the collaborative lawyers, and their associates in practice to whom the knowledge is 
automatically imputed, will not later use that information against them. An attempt to establish an 
impenetrable barrier between the collaborative lawyer and other lawyers in the same practice is not 
adequate to insulate the other lawyers. To protect the integrity of the collaborative process, it is 
imperative that the collaborative lawyer, and any lawyer associated in the practice of law with the 
collaborative lawyer, not serve as a litigation lawyer/or the client in the dispute or as a litigation 
lawyer in any other adversarial proceeding among any of the parties. This requirement may not be 
modified. 

CHAPTER 7. 
MEETINGS AND SCHEDULING 

SECTION 7.01. IMPORTANCE OF MEETINGS. The collaborative lawyer 
acknowledges the impo1tance of face-to-face meetings of all participants to facilitate the 
collaborative process and to achieve a successful outcome. The collaborative lawyer should 
emphasize to the client the importance of attending all meetings and patticipating in good faith. 
Although meetings of all clients and lawyers are prefen-ed, circumstances may arise where other 
arrangements are necessary. 

Comment 
If a client cannot attend a particular meeting, a collaborative lawyer should explore all 

viable alternatives to attendance at the meeting, e.g., rescheduling, conference call, internet or video 
conferencing, and a face-to-face meeting of the lawyers only. These alternatives should only be 
continued until a face-to-face meeting of all participants can take place. When there are difficult 
issues which create an extremely stressful situation for one or more of the parties, the parties may 
consider caucus style meetings where one or more lawyers shuttle back andforth between separate 
meeting rooms, or meetings facilitated by a mediator. 

SECTION 7.02. SCHEDULING AND ARRANGEMENTS. Meetings of all patties and 
lawyers should be scheduled at mutually convenient times. Meetings should not be adjourned 
without scheduling at least one subsequent meeting, whenever possible. 

Comment 
The meeting arrangements should include provisions for: 

1. Rotation of meeting sites unless the parties desire otherwise. 
2. Seating arrangements that avoid a confrontational atmosphere, with consideration 

being given to using a round table. 
3. Private space for the guest lawyer and client to meet before, during and aJler the 

meeting. 



4. A hospitable venue for guest lawyer and client (providing, as appropriate, snacks, 
beverages, and access to phone, Jax, duplication, internet, pens, paper, and 
calculators). 

5. Preparation in advance and distribution of multiple hole-punched copies of relevant 
documents to use at meetings. 

6. Availability of client and lawyer notebooks and calendars at eve,y meeting. 

CHAPTERS. 
AGENDAS AND MINUTES 

SECTION 8.01. AGENDA FOR MEETINGS. 

(a) A written agenda prepared and distributed in advance by the collaborative lawyers in 
consultation with their respective clients should govern each meeting. The parties should be 
encouraged to schedule agenda items in advance through their lawyers. The collaborative lawyer 
should discourage raising issues in the meeting which are not on the agenda, to avoid the element of 
surprise. Matters that arise during a meeting that are not on the agenda should be defen-ed until the 
end of the meeting or placed on the next meeting=s agenda unless the parties agree otherwise. 

(b) The agenda of the first meeting should include both the reading aloud of the Pa1ticipation 
Agreement by the parties and lawyers and the signing of the Participation Agreement. 

Comment 
Subsection (a) anticipates that the meeting agenda be specific to the matter, not generic. The 

agenda for the.first meeting should include the ascertainment of the clients' goals and interests. The 
restatement of goals and interests as the.first agenda item in all subsequent meetings may serve to 
focus the parties. It is recommended that parties receive a draft of the agenda at least 48 hours 
before the meeting and any amended drafts at least four hours before the meeting. E-mail 
distribution of the agenda will facilitate timeliness. 

Subsection (b) provides for reading the Participation Agreement to make clear the 
seriousness of the proceeding and to permit discussions that may lead to changes to the 
Participation Agreement. 

SECTION 8.02. MINUTES. Minutes should be prepared after each meeting by a 
designated collaborative lawyer and distributed to all paiticipants in a timely fashion. 

Commeut 
Ideally, minutes should be delivered to all participants within five (5) business days after 

each meeting, and not later than two (2) business days before the next meeting, to allow for the 
parties to suggest revisions and corrections. The minutes should document the items discussed and 
any agreements reached. Editorial bias should be avoided. The minutes should serve as a running 
record of documents, disclosures, and i11formation still needed and remaining issues to be resolved. 
Approval of the minutes should be an agenda item at each meeting. 



CHAPTER 9. 
LEGAL DOCUMENTS AND PROCEEDINGS 

SECTION 9.01. PENDING LAWSUIT. While the collaborative process may be initiated 
whether or not a lawsuit is pending, there may be situations where a pmty needs to file suit before 
signing the Participation Agreement, such as to fix the venue, to toll limitations, to preserve causes 
of action or defenses, or to obtain injunctive relief. 

Commeut 
In a prospective collaborative matter, care should be taken that the filing of a suit is not done 

in such a manner or at such a time as to alienate other parties.ft-om consideration of the process. {fa 
suit has been.filed, options should be discussed, such as filing only pleadings to preserve causes of 
action, defenses, or establish certain extraordinary relief Pleadings should only be filed when 
deemed necessmy to preserve the legal rights of the parties. 

SECTION 9.02. NOTICE TO THE COURT. When a court proceeding is pending, the 
pmties should file a joint motion to advise the comt that the parties have signed a Pmticipation 
Agreement, and request that the court abate the court action while the parties are engaged in the 
co1laborative process. The collaborative lawyers should cooperate to ensure that anyrequired status 
reports are timely filed with the court. 

SECTION 9.03. NECESSARY ORDERS. The collaborative lawyer recognizes that in 
some situations comi orders may be necessary. If a party desires the entry of a court order, the terms 
of such order are to be negotiated in a collaborative manner, and the order is to be presented to the 
comt as an agreed order. 

CHAPTER 10. 
RETAINED EXPERTS 

SECTION 10.01. JOINT ENGAGEMENT-RETAINED EXPERTS. Unless the parties 
agree to separately retain neutral expe1ts, the patties will jointly retain neutral experts by written 
agreement. Such experts are considered retained experts. The repo1ts and work product of the 
retained experts, including all documents submitted to the retained experts, should be made equally 
available to the parties and the collaborative lawyers. 

SECTION 10.02. NEUTRALITY. The retained expert should use care to avoid the 
appearance of bias. The retained expert should be instructed to disclose any reason that may exist 
that would cause a question about the individual's impartiality. Scope and terms of the engagement 
should be in wliting, signed by the participants and the retained expe1i. The retained expert should 
be advised on the need to be available for discussion of the opinions or findings with the parties. All 
retained experts must sign a Retained Expe1t Participation Agreement. 

SECTION 10.03. EFFECT OF OPINION OR FINDING. The opinion or finding of a 
neutral expert engaged in the collaborative process is not binding on the parties, unless the parties 
agree in wdting to be bound by such opinion or finding. 

Comment 
A hallmark of the collaborative law process is that the parties do not use adversarial experts 



to counter each other's positions. Instead, the parties seek the assistance of unbiased, neutral 
experts whom the parties engage jointly. Parties may occasionally agree in writing to engage 
retained experts separately. However, separately engaged retained experts are subject to .fi1ll 
disclosure to the parties, and their work product and opinions are available to all parties and 
lar1yers as if they were jointly retained experts. 

SECTION 10.04. WORK PRODUCT AND OPINIONS OF RETAINED EXPERTS. A 
retained expett's work product, opinions, mental impressions, and the facts upon which they are 
based are available to all parties and their lawyers in the collaborative process. A retained expert is 
free to communicate with the parties, their lawyers, and other retained experts. All information 
provided to a retained expert by a party must be provided to the other parties. However, a retained 
expmt's work product, opinions, mental impressions and the facts on which they are based are not 
discoverable and are inadmissible in any adversarial proceeding resulting from the dispute, or in any 
other adversarial proceeding among any of the parties. 

SECTION 10.05. RETAINED EXPERTS MAY NOT TESTIFY. Retained expetts 
are prohibited from testifying as fact or expe1t witnesses in any adversarial proceeding resulting from 
the dispute, or in any other adversarial proceeding among the pa1ties. 

Comment 
The collaborative process seeks to insulate and limit the role of the collaborative lawyers 

and retained experts in order to ensure that a party cannot attempt to use the collaborative process 
to gain tactical advantage. Collaborative lawyers and experts in a collaborative process necessarily 
learn a great deal about the parties and their goals and interests, as is intended to facilitate an 
agreed upon resolution of the dispute which is beneficial to all parties. It is because of this unusual 
access that separately and jointly retained experts have to the parties and to all information, that 
retained experts are precluded ji-om testifying as fact or expert witnesses in any adversarial 
proceeding among any of the parties to the dispute. Likewise, retained experts= work product and 
opinions are not discoverable in an adversarial proceeding. Consequently, a party should not 
engage any person as a retained expert that the party might wish to use as a testifying expert in an 
adversarial proceeding among the parties. If the parties want to introduce the findings of a retained 
expert in an adversarial proceeding, they may do so by stipulation. 

SECTION 10.06. RETAINED EXPERTS MAY NOT SERVE AS LITIGATION 
COUNSEL. A retained expe1t who is a lawyer, and any lawyer associated in the practice oflaw 
with such lawyer, shall not serve as the litigation lawyer for any party in any adversarial 
proceeding arising from the dispute or in any other adversarial proceeding involving one or more 
of the parties. 

CHAPTER 11 
CONSULTING-ONLY EXPERTS 

SECTION 11.01. ROLE DEFINED. A party may privately seek the advice of an expert 
who is engaged for consultation purposes only. 

SECTION 11.02. DISCLOSURE OF IDENTITY. Anypa1tyutilizing a consulting-only 
expe1t must disclose the identity of the expert to the other pa1ties prior to that party engaging such 
expe1t. 



SECTION 11.03. WORK PRODUCT AND COMMUNCIATIONS PRIVILEGED. The 
work product of a consulting-only expert, and communications between a party, the party's 
collaborative lawyer and their privately engaged consulting-only expert, are privileged. 

SECTION 11.04. TESTIMONY. Consulting-only expe1ts are prohibited from testifying as 
fact or expert witnesses in any adversarial proceeding resulting from the dispute, or in any other 
adversarial proceeding among the parties unless the parties agree otherwise. 

SECTION 11.05. LOSS OF CONSULTING-ONLY STATUS. If a retained expert 
reviews the work product or opinions of a consulting-only expert, the consulting-only expert loses 
the status of a consulting-only expert and becomes a retained expert whose work product and 
opinions must be disclosed to all patties. 

SECTION 11.06. LAWYER MAY NOT SERVE AS LITIGATION COUNSEL. A 
consulting-only expert who is a lawyer, and any lawyer associated in the practice oflaw with such 
lawyer, shall not serve as the litigation lawyer for the engaging party in any adversarial proceeding 
arising from the dispute. 

Comment 
A party should not engage a consulting-only expert for the purpose of undermining the 

collaborative process by gaining a tactical or strategic advantage over any other party. To avoid the 
appearance that a party engaging a consulting-only expert is attempting to gain an unfair 
advantage, the party must disclose the identity of the consulting-only expert to the other parties 
before the consulting-only expert is engaged. 

When a consulting-only expert is engaged, all parties should be assured that the consulting
only expert has been instructed that the parties are involved in collaboration, and the consulting
only expert's role is not to create conflict between the parties; rather, to assist the engaging party to 
privately develop and evaluate options to facilitate resolution of the dispute. 

A consulting-only expert may review the work product and opinions of the retained experts 
without losing confidentiality or status as a private consultant. However, if the consulting-only 
expert's work product and opinions are reviewed by a retained expert, the consulting-only expert 
becomes a retained expert whose work product and opinions must be disclosed to all parties. 

The role of the consulting-only expert is to give a private opinion based only on the 
information provided by the lawyers and parties which has been developed through the collaborative 
process. {f the consulting-only expert steps outside this prescribed role, or the engaging party 
attempts to utilize the consulting-only expert to gain advantage over other parties, then the 
collaborative lawyer must terminate the engagement of the consulting-only expert and consider 
terminating the collaborative process. The prima,y difference in a consulting-only expert who is a 
lawyer and an outside legal opinion lawyer is that the parties can agree that the outside legal 
opinion la11yer may represent the engaging party in an adversarial proceeding arising from the 
dispute, while the consulting-only lawyer and any lawyer associated with such lawyer in the practice 
of law cannot. 

The reason for this distinction is that some lawyers who may agree to act as a 



consulting-only expert will not want to be put in the position of having a party later insist that such 
lawyer, having been engaged by the party, must represent the party in an adversarial proceeding. 

CHAPTER 12. 
OUTSIDE LEGAL OPINION 

SECTION 12.01. IDENTITY DISCLOSED. Prior to or during the collaborative process, · 
a party or group of pa1iies may privately engage an attomey, including a litigation attorney, outside 
of the collaborative process for the purpose of obtaining an opinion on a specific issue or issues. 
Before beginning consultation with an outside attorney, the engaging party or patties must disclose 
the identity of any attorney outside of the collaborative process to all patties. If a party has engaged 
an attomey other than the paity' s collaborative lawyer prior to signing a Paiticipation Agreement, the 
pmty shall disclose the identity of such attorney to all parties before signing the Paiticipation 
Agreement. 

SECTION 12.02. ROLE IN ADVERSARIAL PROCEEDING. Prior to engaging an 
attomey outside of the collaborative process, all pmties should agree in writing whether or not such 
attorney, and any attorney associated in the practice of law with such attorney, are disqualified: 

(a) from testifying as a fact or expert witness in any adversarial proceeding resulting 
from the dispute, or in any other adversarial proceeding among any of the parties; or 

(b) from serving as litigation counsel for the consultingpmty or parties in any adversarial 
proceeding resulting from the dispute, or in m1y other adversarial proceeding among 
any of the parties. 

SECTION 12.03. CHANGE IN STATUS. An attorney engaged to give an outside legal 
opinion will become a retained expert if: 

(a) all paities to the Participation Agreement jointly engage such attorney; or 

(b) a retained expert reviews the work product or opinions of such attorney. 

SECTION 12.04. COOPERATION OF ENGAGING PARTY. Any attorney engaged 
outside of the collaborative process for the purpose of giving an opinion on any issue or issues 
should be given all info1mation necessary to give informed advice, including reports of retained 
experts whose services have been engaged in the collaborative process. 

Comment 
The parties should know wizen the Participation Agreement is signed if an attorney outside of 

the collaborative process has been or may be engaged during the process, and the role of such 
attorney should be clarified. Absent such knowledge and understanding at the outset, the integrity of 
the process will be compromised, and theprocess could be terminated prematurely (f such facts are 
later revealed. 



CHAPTER 13. 
SETTLEMENT DOCUMENTS AND CLOSING THE MATTER 

SECTION 13.01. GOOD FAITH DRAFTING. 

( a) A collaborative lawyer should in good faith draft settlement documents and agreed comi 
orders in a manner that honestly and completely reflects the paities' intentions. 

(b) A collaborative lawyer should not take advantage of any drafting mistake made by 
another party or an expert or advisor and should promptly notify all other lawyers of the mistake. 

SECTION 13.02. SIGNING SETTLEMENT DOCUMENTS. The settlement documents 
should be signed in the final meeting of all participants. Any remaining issues between the parties 
should be resolved during such meeting. 

CHAPTER 14. 
WITHDRAWAL AND TERMINATION 

SECTION 14.01. WITHDRAW AL. A collaborative lawyer, subject to the terms of 
engagement, may withdraw from a collaborative process as in any other client matter. The 
withdrawing collaborative lawyer should assist a successor collaborative lawyer in becoming 
acquainted with the client's matter to avoid any prejudice to the client. 

SECTION 14.02. SUCCEEDING ANOTHER COLLABORATIVE LAWYER. A 
collaborative lawyer who is succeeding another collaborative lawyer must sign the Participation 
Agreement; otherwise, any patty may te1minate the collaborative process. 

SECTION 14.03. TERMINATION TO PRESERVE THE PROCESS. 

(a) A collaborative lawyer should explain to the client that the collaborative process is 
entirely voluntmy and may be te1minated by the client or the lawyer at any time and for any reason. 

(b) Collaborative lawyers should incorporate in any engagement and Participation 
Agreements authority for the lawyer to tenninate the collaborative process on behalf of their 
respective clients, without giving a reason, if the lawyer discovers the client has violated or proposes 
to violate the Employment or Participation Agreement in a manner that would compromise the 
integrity of the coIIaborative process, and if the client persists after counseling by the lawyer. 

Comment 
During the collaborative process, a situation may arise in which the client refi1ses to honor 

commitments previously made and invokes attorney-client privilege to prohibit the collaborative 
lawyer from disclosing the violation. Under such circumstances, withdrawal by the lawyer would be 
ineffective to protect the other participants or the integrity of the process, because the client could 
retain a new collaborative lawyer who is unaware of the violation, and thereby take unfair 
advantage. Absent contractual authorization to terminate the collaborative process, the 
collaborative lawyer may be ethically constrained fi·om serving as protector of the collaboratz've 
process. As a practical matter, a lawyer should rarely, ff ever, be required to make such declaration 
of termination, because the recalcitrant client q(ter counseling by the lawyer, given the choice of 



terminating the process, or having it done by counsel, would almost assuredly elect personally to 
terminate the process. 

SECTION 14.04. TRANSITION TO LITIGATION LA WYER. 

(a) The collaborative lawyer shall return to the client all original documents and information 
which have been fumished by the client. The client should have a notebook containing the agendas 
and minutes of the face-to-face meetings. The client may deliver all of this info1mation to the 
litigation attorney. 

(b) All documents and info1111ation created during the collaborative process should be clearly 
labeled to ensure that such items are identified as confidential and inadmissible in any subsequent 
adversarial proceeding. 

(c) The collaborative lawyer should have no contact or communication with the litigation 
attorney regarding the subject matter of the dispute except to the extent agreed to by the parties in 
writing. 

Commellt 
In the event that in-house counsel serves as a collaborative lawyer/or his/her employer and 

the process terminates prior to resolution of the dispute, a lawyer with the employer other than the 
collaborative la-wyer should arrange transfer of documents and information to the litigation attorney 
and the lawyer arranging the transfer may monitor or participate in such adversarial proceeding 
according to the employer's normal business practice regarding matters which are handled by 
outside counsel unless otherwise agreed to by the parties in writing. · 

SECTION 14.05. THIRTY DAY MORATORIUM. Upon notice of termination of the 
process to all collaborative lawyers, there will be a thilty-day waiting period (unless to do so w1;mld 
prejudice the rights of any patty, such as a time-bar if action is not taken more promptly) before any 
court hearing to permit all parties to engage other attorneys and make an orderly transition. All 
written agreements shall remain effective until modified by agreement or court order. A party may 
bring this provision to the attention of the comt in requesting a postponement of a hearing. 



INSTRUCTIONS 

This case study is designed to occur in four face-to-face meetings. 

All participants in the training should have pages 2-7 in their training materials. Pages 8-10 describe the 
characters of the role play and those pages should only be given to the person playing the character 
indicated on the top of the page. 

Each character will have information that the other characters do not know. When the case study is 
complete, it is int~resting to discover how much information each character has chosen to reveal and any 
information a char~cter has kept secret. 

Pctge 11 has information that the parties learn between the meetings. 

AP roles can be played by either gender. 

APPENDIX N



Ivan(a) Miller 

Ira Miller 

AWred(a) Miller 

Jay Malloy 

S~ndy Kelly 

Tony(ie) Fillmore 

MILLER,LLC 
By Sherrie R. Abney© 

(Revised and used with permission) 

CAST OF CHARACTERS 

Owner, Founder, and President of Miller, LLC 

Older son/daughter ofivan and Vice President in charge of Marketing 

Younger son/daughter of Ivan and Vice President of Operations 

Ivan's Attorney 

Ira's Attorney 

Alfred's Attorney 

SCENARIO 

Miller, LLC is a family owned company that has grown from a small shoe repair shop to a 
faptory that produces over 600,000 pairs of shoes each year. The founder of the company is having 
difficulty dealing with changes that have come about due to the passage of time and growth of the 
company. His sons are struggling to promote their interest in the company and improve the state of their 
p~rsonal lives. 

The father and his two sons have concerns and interests that need to be shared before any lasting 
solutions can be reached for the company's problems or those of the individual family members. Each 
paiticipant has chosen the collaborative approach to their problem for a different reason, but they are all 
committed to attempting to address their issues using that process. 

Ivan Miller is 78 years old. He is the owner and chief executive officer of Miller, LLC. Ivan's 
wife, Linda, died 8 years ago. He has two sons. Ivan bai·ely remembers his father who was killed in an 
oil drilling accident when he was six years old. His mother took him to live with his father's relatives 
who soon urged his mother to mai-ry a man who owned a shoe repair shop. It was there that Ivan learned 
to repair and make shoes. By the time he was 13, he could make a pair of men's boots. His stepfather 
died when Ivan was 16, and Ivan, being the oldest child in the family, was expected to continue running 
the shop and to suppo1t his mother and half-brothers who were only two and five years old. 

Ivan began working for his stepfather by delivering shoes to people in the wealthier 
neighborhoods in his home town. That was when he began sketching shoes similar to the ones that he 
saw on the rich ladies and in shop windows. His stepfather discouraged his elaborate designs and kept 
him busy with repairs. After his stepfather died, Ivan decided to assemble four of his designs and take 
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them to a store to see if the owner would be interested in displaying them. The first year, he sold 180 
pairs. As business increased, Ivan hired and trained cobblers and moved into a warehouse to have more 
room. 

Today, a pair of I Miller readymade shoes staiis at $250 with a pair of custom shoes starting at 
$750. The company now employs over 400 people in the factory and makes over 450,000 pairs of men 
aqd women's readymade boots and shoes and 150,000 pairs of special made boots and shoes each yeai·. 

Seeing his mother struggle to provide for her family made Ivan want his children to have 
sufficient income, so he gave each of them part ownership in the company when they reached age 18. 
The boys each got a 25% share. When Ivan dies, all of his estate, including the company, will be 
divided equally between his sons. 

Ivan's two sons work for the company. Ira, the oldest, is in charge of marketing, and Alfred 
oversees operations in the factory. Recently, Ivan has only been going to his office once or twice a 
week; neve1iheless, he is still under the impression that he makes all of the major decisions for the 
business. This has become a problem for Alfred who thinks that his father is using outdated methods to 
run the business which have resulted in lost opp01iunities for increased profits. 

Ira is divorced and has no children, and Alfred is married with one daughter in college. 

Because he does not like the direction his sons are taking the company, Ivan announced he is 
tajdng over all operations of the company. His sons say they will refuse to relinquish control to him; 
however, the boys have issues with each other that must be settled before they can agree on how to deal 
wtth their father. The company lawyer, Jack Jordan, told Ivan that he cannot represent any of them 
individually, and he suggested that they use the collaborative process to see if the family can reach 
agreement on how to proceed with management of the company. Jordan says the collaborative process 
is private and that once they get started, they should be able to resolve matters fairly quickly. · 
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SUMMARY OF PARTICIPATION AGREEMENT 

1. The Parties have voluntarily entered into the collaborative process and agree that they shall 
proceed honestly and in good faith in their attempts to resolve the matters in this dispute. 

2. The Parties acknowledge there is no guarantee they will be successful in resolving the Dispute in 
the collaborative process. The Parties further acknowledge that should the collaborative process 
tepninate without resolution, they will incur additional legal expenses in order to proceed to an 
aqversarial procedure. 

; 

3. The Parties are expected to express their own interests, and give consideration to the other 
P~ties' interests. 

4. Best eff01ts will be used to create options that meet the interests of all Parties. The Pmties 
repognize that compromise may be needed to reach resolution of all matters in dispute. 

5. A Collaborative Lawyer may not serve as a lawyer in any adversarial proceedings among any of 
the Pmties regarding the subject matter of the Dispute, and this prohibition may not be modified. In 
aqdition, a Lawyer associated in the practice of law with one of the Collaborative Lawyers may not 
serve as a lawyer in any adversarial proceedings regarding the subject matter of the Dispute among any 
of the Parties. 

6. The Pmties will make a full and candid exchange of all information, documents and tangible 
things ("Information") in their control, on which they rely, and which are consistent with and support 
their position on any matter in dispute, and all Information in their control which is inconsistent with 
their position and/or supports the position of any other Party. 

7. Any material change in Information must be promptly updated. 

8. The Parties agree to give complete and timely responses to all requests for documents and other 
Information relevant to the resolution of the Dispute. Affidavits may be utilized to confirm specific 
mr1tters, such as the unavailability of certain Information, or the existence or non-existence of documents 
or tangible things. 

9. The Pmties and their Lawyers agree they shall not take advantage of known mistakes, errors of 
fa~t or law, miscalculations, or other inconsistencies. Once a paiticipant discovers a mistake, error of 
fact or law, miscalculation, or other inconsistency, such participant shall identify it and provide an 
opportunity to correct it. 

10. The Parties agree that all oral and/or written communications relating to the Dispute made by the 
Patties, their Lawyers, or other pruticipants during the collaborative process ai·e privileged and 
confidential and may not be offered as evidence in a comt of law or any dispute resolution procedure 
outside the collaborative process. 
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11. The Patties agree that if the collaborative negotiations do not resolve this Dispute, the Patties 
will agree upon as many issues as possible, stipulate to as much information as they are able to agree on, 
arid submit the remaining issues to an arbitrator selected by the Patties and their lawyers. 
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AGENDA FOR FIRST JOINT MEETING 
Provide a Roadmap for What is to Come 

1. Make brief introductions of each participant and elect someone to take minutes of the 
meetings (this task can be shared in future meetings). 

2. Review the Steps in the Collaborative Process. 
3. Review and Sign the Participation Agreement 
4. Discuss any pressing concerns/issues that require immediate attention. 
5. Briefly introduce each paiticipant's needs, interests, concerns, and goals, and identify the 

common goals of the patties. 
6. Discuss a plan for ~athering information. 
7. Discuss possible engagement of neutral professional/expe1t. 
8. Discuss participants' expectation of each other until next joint meeting and list 

participants' assignments. 
9. Plan the agenda for the next meeting. 
10. Ask a11d address any questions. 

AGENDA FOR SECOND JOINT MEETING 
Defining Interests, Concerns and Goals 

1. Review minutes of the last meeting. 
2. Assess the well being of all parties. 
3. Full discussion of the needs and interests of all parties. 
4. Review information gathered by the parties and their lawyers. 
5. Discuss gathering any information that is still required. 
6. Report from any neutral professional/expert engaged and discuss further use of neutral. 
7. Plan the agenda for the next meeting. 
8. Ask and address any questions. 

AGENDA FOR THIRD JOINT MEETING 
Brainstorming solutions 

1. Review minutes of the last meeting. 
2. Assess the well being of all patties. 
3. Review the needs, interests and goals of all parties. 
4. Discuss any pressing concerns/issues that require immediate attention. 
5. Review information gathered by the patties and their lawyers or by the neutral expert. 
6. Brainstorm solutions. 
7. When all options are listed, begin evaluation. 
8. Plan the agenda for the next meeting. 
9. Ask and address any questions. 
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AGENDA FOR FOURTH JOINT MEETING 
Resolution 

1. Review minutes of the last meeting. 
2. Evaluate options. 
3. Negotiate Resolution. 
4. Determine who will prepare closing documents. 
5. Ask and address any questions. 
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Ivan Miller 

Ivan has had great difficulty understanding his children. They have had eve1y advantage he 
could think to give them; a good home, good schools, and exotic vacations. However, Ivan always felt 
that his children never appreciated any of it. They could never understand what it was like to wear the 
same pair of pants every day for weeks and weeks or not have as much as Y<?U wanted at dinner so your 
brothers did not go hungry. Ivan is glad that his children always had everything they needed; he just 
wishes they would realize and appreciate their blessings. 

Jordan explained the collaborative process to Ivan, but Ivan is not sure that it will help. On the 
other hand, Jordan said the process is private and confidential. Ivan believes that it is very imp011ant for 
the fan1ily to keep their disagreem'ents private and not let any of the employees or customers know 
anything is amiss. Ivan's first priority is to keep all of this as quiet as possible. He would like to discuss 
this with the boys, but he has been too upset to calmly talk about it. 

Ira travels nearly all of the time, and Ivan believes that Ira's time away from home had 
something to do with his divorce. The fact is, Ivan really doesn't know very much about his eldest son. 
When Ira was growing up, Ivan was busy building the business. Now that Ivan has time to spend with 
Ira, Ira is never around. The last time they had a talk, Ira was full of notions about a product line for 
h~dbags. Ivan believes this is a bad idea. Shoes are what they know and what they have always made. 
They don't need to make anything else. Ifhe agrees to all of these changes, they will get over extended. 
The next thing that they will want to do is to stop making good shoes and just make cheap junk. Ivan 
believes they will ruin the company if he does not intervene. 

Alfred usually is at the office; however, he is always on his way to an appointment or talking to 
someone on a conference call. When Linda was alive, Alfred and his wife, Marie, would come for 
dinner, but now Ivan never sees either of them outside of the office. When Alfred does talk to Ivan, all 
h~ talks about wants to buy new equipment and speed up production. Ivan believes that it is quality that 
I Miller shoes needs; it does not need more quantity. Quality, attention to detail, and craftsmanship is 
what made the company what it is today. Alfred also says the new equipment will take less manpower. 
This is another reason to not buy the new equipment; you don't fire faithful workers for more profits. 

Ivan knows that he is not able to keep up the pace that he once did, and this is the main reason 
that he allowed the boys to take over some of the decision making for the company. Just after his wife 
Linda died, Ivan experienced an incident with pain that caused him to go to the doctor. The tests 
disclosed some arte1y blockage, and he had two stints put into place. The boys thought he was out of 
town on a shott vacation when he went to the hospital for the procedure, and he never told them 
anything about his true condition. Ivan is wondering if the stress of all of this will have an impact on his 
health. His chest pains have retnn1ed, and he is currently under the care of a cardiologist. 
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Ira Miller 

Ira is 53. After college he did what was expected of him and went to work at Miller where he 
was put in charge of shipping. Soon he married Cecilia, his college sweetheart; however, by the end of 
his second year with the company, Ira had become bored with his job and his maniage. It was always 
the same thing - day in and day out - both at work and at home. A robot could run the shipping 
d~partmeµt. Cecilia was interested in socializing with her friends from college while Ira enjoyed staying 
home and reading or listening to his record collection. 

To avoid the dinner parties, Ira began working late and telling Cecilia to go with her friends and 
not worry about him. In a few months, Cecilia was going out almost every night - leaving before Ira 
anived home and coming back after he was asleep. In the fourth year of their marriage they both 
realized that the marriage had been a mistake. Ira decided to take over marketing for Miller which 
required him to travel extensively. A divorce seemed like the most reasonable solution to their situation. 

After the divorce, Ira threw himself into his marketing activities. He was dealing with designers, 
commercial artists, and promotional people who had creative ideas for marketing Miller's shoes. This 
new position was a welcomed change. Ira was away from the ofiice routine and his father's questions 
about his divorce. Pop did not understand divorce, so why talk about it? 

Recently, Alfred approached Ira regarding changes for the business that Pop refused to approve. 
Alfred wants to buy all new machinery that will allow the use of less manpower and result in greater 
production of the readymade lines of shoes. According to Alfred, Pop says he is less concerned with 
quantity and more concerned with quality, attention to detail, and craftsmanship. Ira told Alfred that he 
agrees with Pop. Ira is the one who has to sell the shoes, and he does not want customers complaining 
that I Miller's shoes have diminished in quality. Nevertheless, Alfred persists in trying to get Ira to 
support the idea of the new machinery. 

Another reason Ira is opposed to increasing shoe production and expanding the areas he currently 
markets is he wants to stop traveling. He would like to gradually tum most of his travel over to his 
assistant, Maitha, who knows all of his business contacts and how often each of them should be seen. 
She would be a competent representative for Miller; however, Ira fully expects Pop to object to someone 
outside the family taking his place. Ira is thinking of turning things over to Martha and not telling Pop, 
but if Pop comes back full time, he will find out. 

Alfred is not the only one who has approached Pop with ideas that Pop refuses to consider. For 
years, customers have been asking Ira, "When will Miller have handbags to match the shoes?" Ira has 
researched two other designer shoe companies, and he discovered that handbags are 20% of their profits. 
Very little changes in equipment or training would be necessary to stmt making handbags, and Ira 
cannot understand why his father is against it since it would have no effect on the quality of their lines of 
shoes. However, Alfred says he won't consider Ira's handbag idea until they are producing more shoes. 

Ira believes that he and Alfred must show a united front. Pop owns a 50% interest, and as long 
as they m·e all at odds, Pop could remain in control. 
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Alfred Miller 

Alfred is 50. He is married to Marie. Monica, their daughter, will graduate from the college 
next spring. 

Alfred and Marie are "comfo1table" with each other. They are not only husband and wife; they 
ar~ good friends, but due to his responsibilities at the office they do not spend much time together. 
AWred is concerned that it is hurting their relationship, but he has not been able to figure out how he will 
be able to cut back on the hours he spends at the office. There is no one to take over part of his work. 

Alfred was never very close to Ira. He always felt he must compete with Ira in school activities. 
Ir~ excelled scholastically and won numerous tennis trophies for the college they both attended. Ira was 
also very popular with the other students - especially the girls. Alfred was a good student, but he 
always felt that he was never as good as Ira at anything they did. 

Alfred feels that his work in the business is not appreciated. No matter what suggestions he may 
hi:1.ve, Pop doesn't think they are good ideas. Ifhe could modernize the factory with some new 
machinery, the new equipment would quickly pay for itself through increased production, and he could 
decrease the size of the work force. Pop seems to think he would lay workers off, but that is not 
Alfred's intention. When the older workers retire, he simply will not replace them. The incref;lse in 
production of the readymade product lines could expand sales to new markets, and they would still treat 
the custom shoes the same way they always have. Alfred does not believe that the quality of 
workmanship would be diminished. There are quicker, easier methods to manufacture than there were 
twenty-eight years ago. 

Alfred has already bought new computers and accounting software. Many things that were 
formerly done by hand are now done digitally. He has not completely replaced the machine1y, but he 
h&s purchased some equipment that makes it easier for the workers who make the custom lines of shoes. 
Most of the changes were done without Ira or Pop's consent which has caused further problems. 

It surprised Alfred when Ira was not in favor of the new equipment. Alfred was even more 
surprised that Ira expected him to go to Pop and say they needed to start producing handbags. As soon 
as Ira is willing to talk about the new equipment, Alfred might listen to his ideas about handbags. More 
production would allow Ira to expand his geographic areas of marketing. They could penetrate the 
European market if they stepped up production and improved the quantity of their readymade line. 

Alfred has had an offer to run a plant in New Jersey that produces slightly more volume than 
Miller. The company is owned by a French designer, and Alfred could buy in to the company ifhe sold 
his interest in Miller. When the offer was first made, Alfred would not consider taking it, but if Pop 
insists on coming back to run the company, Alfred may want to consider selling his interest to the fan1ily 
~d accepting the offer. Marie has family in Maryland, so she would not mind moving there. 



Information for Alfred Prior to the Second Face-to-Face Meeting 

"ReMY", the shoe manufacturing company that recently offered Alfred a position, has come 
b8rck with another offer. They will pay the original salary offered to him plus a 10% ownership in the 
cqmpany to be received at the end of five years provided that production under his supervision meets or 
exceeds their projected profits. They want an answer in the next 30 days or they will offer the deal to 
the CEO of an Asian shoe company. 
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Information for Ira Prior to the Second Face-to-Face Meeting 

Martha has told Ira that she is interested in taking over the travel aspects of marketing for the 
cqmpany, but she does not want the job unless Mr. Miller agrees for her to have it. Now Ira will have to 
te}l Pop and Alfred that he wants Martha to take over travel for him. 

Ira also has a message on his voicemail to remind him of his doctor's appointment. Ira does not 
hi:+ve a doctor's appointment, so he thinks this is a mistake. 
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Information for Ivan Prior to Second Face-to-Face Meeting 

Ivan has gone back for a checkup and his doctor told him that he cannot possibly go back to 
work fulltime. The doctor said it would be best for Ivan not to work at all, but ifhe insisted on going to 
the office, he should not spend more than two or three hours a day three times a week. Ivan is not going 
to'tell anyone what his doctor told him. 
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Information for Ira Prior to Third Face-to-Face Meeting 

Ira received another voicemail message from the doctor's office. The message said that his test 
results were ready. He called the doctor's office and discovered that the doctor's receptionist had 
mistakenly left messages for him instead of his father. Pop has not said anything about going to the 
doctor. The doctor is a well-known cardiologist. 
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Information for Alfred Prior to the Third Face-to-Face Meeting 

Marie told Alfred that she does not want to go to New Jersey. She believes if they went that 
A1fred would continue to work long hours and she would continue to spend time alone. Marie said she 
is not happy with Alfred being gone all the time, and she wants him to be at home more evenings and on 
th~ weekends. She has asked him what, if anything, he intends to do about it. 
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